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DRAFT MINUTES

STATE BUILDING CODE TECHNICAL REVIEW BOARD

Members Present

MEETING
May 20, 2016

RICHMOND, VIRGINIA

Members Absent

Mr. J. Robert Allen, Chairman Mr. Matthew Armold

Mr. Vince Butler

Mr. J. Daniel Crigler

Mr. Alan D. Givens

Mr. Joseph A. Kessler, 111
Ms. Joanne D. Monday
Mr. W. Shaun Pharr, Esq.

Call to Order

Roll Call

Approval of Minutes

Public Comment

Mr. W. Keith Brower

Mr. James R. Dawson
Mr. John H. Epperson, PE
Mr. Eric Mays

Ms, Patricia S. O’Bannon

The meeting of the State Building Code Technical Review Board
(“Review Board’’) was called to order by the Chairman at
approximately 10:00 a.m.

The attendance was established by the Secretary, Alan W. McMahan,
Secretary, and constituted a quorom. Mr. Justin . Bell, Assistant
Attorney General in the Office of the Attorney General, was present
and serving as the Board’s legal counsel.

Ms. Monday moved to approve the minutes of the February 19, 2016
meeting as presented in the Review Board members’ agenda package.
The motion was seconded by Mr. Crigler and passed unanimously
with Mr. Kessler abstaining.

Ms. Monday moved to approve the minutes of the March 22, 2016
minutes as presented in the Review Board members’ agenda package.
The motion was seconded by Mr. Kessler and passed unanimously
with Mr. Butler abstaining.

The Chairman opened the floor for public comment. The Secretary
reported that no one was preregistered. The Chairman closed the
public comment period.



State Building Code Technical Review Board

May 20, 2016
Page Two

Final Orders

New Business

Appeal of David & Tara Laux; Appeal Nos. 15-15 and 15-22:

After review and consideration, Mr. Kessler moved to approve the
final order as presented in the Review Board members’ agenda
package. The motion was seconded by Ms. Monday and passed
unanimously.

Appeal of Harry & Catherine Rowson:; Appeal No. 15-17:

After review and consideration, Ms. Monday moved to approve the
final order as presented in the Review Board members’ agenda
package. The motion was seconded by Mr. Kessler and passed
unanimously with Mr. Butler abstaining from the vote.

Appeal of Karen McLaughlin; Appeal No. 11-3:

An appeal hearing convened with the Chairman serving as the
presiding officer. The appeal concerned alleged violations of the
2006 Virginia Uniform Statewide Building Code (USBC) as it relates
to the construction of a detached single-family dwelling in Loudoun
County.

The following persons were sworn in and given the opportunity to
present testimony:

Karen McLaughlin

Karen Skevington, for Ms. McLaughlin

Paul Skevington, for Ms. McLaughlin

Tom Marable, Van Metre Homes representative
Chris Thompson, for Loudoun County

-Also present was:

Juan Estrada, Esq, counsel for Van Metre Homes

After testimony concluded, the Chairman closed the hearing and
stated a decision from the Review Board members would be



State Building Code Technical Review Board

May 20, 2016
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Secretary’s Report

New Business

Appeal of Karen McLaughlin; Appeal No. 11-3 (cont’d.):

forthcoming and the deliberations would be conducted in open
session. It was further noted that a final order reflecting the decision
would be considered at a subsequent meeting and, when approved,
would be distributed to the parties and would contain a statement of
further right of appeal.

Decision: Appeal of Karen McLaughlin: Appeal No. 11-3:

After deliberation, Mr. Kessler moved to uphold the decision of the
local code official and the local appeals board on both issues. The
motion was seconded by Ms. Monday and passed unanimously.

Mzr. Bell updated the Review Board members on pending circuit court
appeals of past decisions. Mr. McMahan informed the Review Board
members of a tentative July 15, 2016 Review Board meeting date.
Mr. McMahan also introduced Mr. Michael Maenner, the newly hired
State Building Code Administrator.

Appeal of Catherine D. Rowson: Appeal No. 15-16:

An appeal hearing convened with the Chairman serving as the
presiding officer. The appeal concerned alleged violations of the
2012 Virginia Maintenance Code (VMC or Part II of the Uniform
Statewide Building Code) as it relates to the maintenance of a
detached single-family dwelling in the City of Chesapeake.

The following persons were sworn in and given the opportunity to
present testimony:

Catherine Rowson, homeowner

Harold Rowson, witness for Rowson

Quentin Rowson, witness for Rowson

Armetta Skinner, witness for Rowson

Richard L. Burkard, Jr., for the City of Chesapeake
Deborah Butler, for the City of Chesapeake
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Appeal of Catherine D. Rowson; Appeal No. 15-16 (cont’d.):

John King, code official for the City of Chesapeake

The following exhibit was submitted by Ms. Rowson, without
objection, to supplement the Review Board members’ agenda
package:

Exhibit A — An estimate by Rid-A-Pest Corporation

After testimony concluded, the Chairman closed the hearing and
stated a decision from the Review Board members would be
forthcoming and the deliberations would be conducted in open
session. It was further noted that a final order reflecting the decision
would be considered at a subsequent meeting and, when approved,
would be distributed to the parties and would contain a statement of
further right of appeal.

Decision: Appeal of Catherine D. Rowson:; Appeal No. 15-17:

After deliberation, Mr. Pharr moved to modify the decision of the
local appeals board and grant Ms. Rowson a 30 day extension
Rowson to complete the necessary repairs, and that failure to comply
within 30 days allows the City of Chesapeake to demolish her
dwelling, but not before waiting an additional 60 days. The motion
was seconded by Mr. Kessler and passed unanimously.

Appeal of Peppermill Homes, Inc.: Appeal No. 15-19:

An appeal hearing convened with the Chairman serving as the
presiding officer. The appeal concerned alleged violations of the
2012 Virginia Construction Code (VCC or Part I of the Uniform
Statewide Building Code) as it relates to the site plan and exterior
grading of a property located in the City of Hampton.

The following persons were sworn in and given the opportunity to
present testimony:
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Appeal of Peppermill Homes. Inc.; Appeal No. 15-19 (cont’d.):

Chip McErlean, for the City of Hampton

Steve Shapiro, building official for the City of Hampton
Kimberly Vaughn, adjacent homeowner

Robert Vaughn, adjacent homeowner

Mike Veraldi, for Peppermill Homes

'Also present was:

Brandi Law, Esq., counsel for the City of Hampton

The following exhibit was submitted by Peppermill Homes to
supplement the documents in the Review Board members’ agenda
package:

Exhibit A — Letter from Landtech Resources, Inc.

An objection to the exhibit was voice by City of Hampton alleging it
is irrelevant and hearsay. The Chairman ruled to admit the exhibit.

Then, the following exhibits were submitted by the Vaughns to
supplement the documents in the Review Board members’ agenda
package with no objection from the City:

Exhibit B — Color photographs of their property

After testimony concluded, the Chairman closed the hearing and
stated a decision from the Review Board members would be
forthcoming and the deliberations would be conducted in open
session. It was further noted that a final order reflecting the decision
would be considered at a subsequent meeting and, when approved,
would be distributed to the parties and would contain a statement of
further right of appeal.

Decision: Appeal of Peppermill Homes, Inc.; Appeal No. 15-19:

After deliberation, Mr. Butler moved to overturn the local appeals
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Interpretations

Adjournment

Approved:

Decision: Appeal of Peppermill Homes, Inc.; Appeal No. 15-19
(cont’d.):

board on Section 109.2. The motion was seconded by Mr. Kessler
and passed unanimously. Mr. Butler than moved to uphold the
decision of the local appeals board that a violation of Section 401.2
does exist. The motion was seconded by Mr. Pharr and passed
unanimously.

The Chairman notified Review Board members that the Request of
Interpretation submitted by the City of Winchester in the members’
agenda package had been withdrawn by the city’s building official
prior to the meeting.

There being no further business, the meeting was adjourned by
motion of Mr, Crigler at approximately 3:45 p.m.

Chairman, State Building Code Technical Review Board

Secretary, State Building Code Technical Review Board



Virginia:

BEFORE THE

STATE BUILDING CODE TECHNICAL REVIEW BOARD (REVIEW BOARD)

IN RE: Appeal of Karen McLaughlin
Appeal No. 11-3

Hearing Date: May 20, 2016

DECISION OF THE REVIEW BOARD

I. PROCEDURAL BACKGROUND

The State Building Code Technical Review Board (Review Board)
is a Governor-appointed board established to rule on disputes
arising from application of regulations of the Department of
Housing & Community Development. See §§ 36-108 and 36-114 of
the Code of Virginia. The Review Board’s proceedings are
governed by the Virginia Administrative Process Act. See § 36-

114 of the Code of Virginia.

II. CASE HISTORY
In July of 2009, the Loudoun County Department of Building and

Development (local building department) issued a building permit



to Van Metre Homes (Van Metre), a licensed contractor, for the
construction of a single-family dwelling on property located at
. 42975 Park Creek Drive in Ashburn. Once completed, the home was
sold to Frank and Karen McLaughlin (McLaughlin}.

In December of 2010, the local building department responded
to a complaint by McLaughlin concerning the drainage system and
the home’s backfill. Upon inspection of the home, the local
building department issued a Notice of Violation to Van Metre
Homes citing Sections 109.3 (Engineering Details)and 115.1%
(Violations)of Part I of the 2009 Virginia Uniform Statewide
Building Code (Virginia Construction Code or VCC). The notice
indicated that previous geotechnical engineering work for the
subdivision showed that the plastic soils at the site were not
approved as suitable material for use as backfill and that later
laboratory testing suggested the material used as backfill
against the McLaughlin’s foundation were unsuitable for use as
backfill material. As a result, the local building department
required Van Metre to provide evidence that the soils had been
tested and found suitabile for use as backfill material.

In February of 2011, after reviewing the results of a
subsurface report by Engineering Consulting Services (ECS)
indicating that the scil used as backfill around McLaughlin’s
home fell at or below the maximum liguid and plastic limits

established by the preceding report, the local building



department rescinded its Notice of Violation against Van Metre,
noting that the “foundation wall is adequately designed to
resist the soil pressures.”

Consequently, McLaughlin filed an appeal to the County of
Loudoun Board of Building Code Appeals (local appeals board) of
the local building department’s decision to rescind its Notice
of Violation against Van Metre Homes. The local appeals board
“heard the appeal in March of 2011 and upheld local building
department’s decision.

From 2011 until 2015, both parties agreed to multiple
continuances of the appeal. In March of 2015, the Review Board
established a policy that any appeal older than two years from
its application date must be processed for a hearing. In July
of 2015, Review Board staff notified McLaughlin and Van Metre of
this new policy.

In January of 2016, Review Board staff contacted the parties
to make them aware of plans to schedule a hearing on the appeal.
In subseqﬁent discussions with McLaughlin and Bruce Clendenin,
(president of Clendenin), representing McLaughlin, the parties
expressed concern about the adequacy of the home’s basement
walls supporting the backfill material, as well as, the type of

backfill material used against the home.

III. FINDINGS OF THE REVIEW BOARD

[
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The Review Board, in its consideration of the issue, finds
that McLaughlin’s appeal mainly involves two issues: 1) whether
the s0il used as backfill against her home’s foundation was
suitable backfill material, and 2) whether the home’s foundation
walls were designed toc resist the scil lateral loads present.

With respect to the first issue, a representative of ECS (a
geotechnical engineering company) offered testimony that its
more recent soil investigation determined that the soil used as
backfill adjacent to DMcLaughlin’s foundation is not highly
plastic or expansive. McLaughlin did not have an geotechnical
expert witness present to dispute that assertion.

On the second issue, representatives from Van Metre and ECS
testified that the vertically and horizontally reinforced 8” and
10” thick solid concrete foundation walls of McLaughlin’s home
were installed as shown in the wall sections approved with the
original building permit. The Review Board finds that that
testimony, as well as tThe January 12, 2011 document from
Alliance Structural Engineers, Inc. stating the sufficiency of
the foundations walls, to be compelling 1in this matter.
McLaughlin did not provide any testimony or evidence proving
that the foundation walls were not constructed as designed.‘

Section 109.3 of the 2008 VCC authorizes the local building

official to require engineering details when deemed necessary.

AV



With respect to this section, the Review Board £finds that the
local building official requested and obtained the necessary
geotechnical and structural details to make a determinaticn
concerning the adequency of the soil used as backfill and the
foundation walls of the MclLaughlin home.

With regards to Section 115.1 (Violations), the Review Board
finds that the local bﬁilding official correctly rescinded the
Notice of Viclation against Van Metre once it had been
determined that the soils used as backfill and the foundation

walls as constructed met the requirements of the 2009 VCC.

IV. FINAL ORDER

The appeal hearing has been given due regard, and for the
reasons set out herein, the Review Board orders the decision of
the local building department and the local appeals board to be,

i

and hereby is, upheld.

Chairman, State Technical Review Board

Date Entered



As provided by Rule 2A:2 of the Supreme Court of Virginia,
you have thirty (30) days from the date of service (the date you
actually received this decision or the date it was mailed to
you, whichever occurred first) within which to appeal this
decision by filing a Notice of Appeal with Alan W. McMahan,
Secretary of the Review Board. In the event that this decision
is served on you by mail, three (3) days are added to that

period.
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Virginia:

BEFCRE THE

STATE BUILDING CODE TECHNICAL REVIEW BOARD (REVIEW BOARD)

IN RE: Appeal of Catherine Rowson
Appeal No. 15-16

Hearing Date: May 20, 2016

DECISTION OF THE REVIEW BOARD

I. PROCEDURAL BACKGROUND

The State Building Code Technical Review Board (Review Board)
is a Governor-appointed board establiished to rule on disputes
arising from application of regulations of the Department of
Houging & Community Development. See §§ 36-108 and 36-114 of
the Code of Virginia. The Review Board’'s proceedings are
governed by the Virginia Administrative Process Act. See § 36-

114 of the Code of Virginia.

iT. CASE HISTORY

had
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Catherine Rowson (Rowson) appeals a Notice of Unsafe
Structure (Demolition) issued by the City of Chesapeake’'s
Department of Development and Permits (local code official) in
June of 2015, under Part III of the 2012 Virginia Uniform
Statewide Building Code (the Virginia Maintenance Code or VMC)
resulting from an inspection of her property located at 720
Mullen Road. The notice cited VMC Section 105 (Unsafe Structures
or Structures Unfit for Human Occupancy) concerning her home and
detached garage. According to the local code official, a
neighbor’s complaint initiated the inspections.

Later that same month, Rowson filed an appeal to the City
of Chesapeake’s Local Board of Building Code Appeals (local
appeals board) which heard the appeal in September of 2015 and
ruled to deny the appeal.

Subsequently, Rowson further appealed to the Review Board
and a hearing was held before it in May of 2016 with Rowson; her
adult daughter and two adult sons; and representatives of the

city attending.

IIT. FINDINGS OF THE REVIEW BOARD

Part IITI of the Virginia Uniform Statewide Building Code,
known as the Virginia Maintenance Code, addresses when a

building maybe ordered by a local enforcing agency to be

]-—u'-



demolished, in §105.1, which states in pertinent part as

foliows:
“[..]when the code official determines that an unsafe
structure or a structure unfit for human occupancy
constitutes such a hazard that it should be razed or
removed, then the code official shall be permitted to
order the demolition of such structures in accordance
with applicable requirements of this code.”

Further, an unsafe structure is defined in §& 202 of the

Virginia Maintenance Code as fcllows:
“An existing structure (i) determined by the code
official to be dangerous to the health, safety and
welfare of the occupants of the structure or the
public, (ii) that contains unsafe equipment, or {iii)
that is so damaged, decayed, dilapidated, structurally
unsafe or of such faulty construction or unstable
foundation that partial or complete collapse is

likely. A vacant existing structure unsecured or open
shall be deemed to be an unsafe structure.”

In this appeal, the Review Board finds that the testimony
offered by the local code official, and the color photographs
submitted by the c¢ity, clearly demonstrate damage to the home’s
floor sheathing, floor  framing, interior walls, celling
finishes, roof framing, and bathroom facilities which 1is
indicative of an unsafe structure, as defined in VMC Section 202
above. The photograﬁhs also show debris through the home which
may be covering other damage or causing further deterioration of
the structure. City representatives testified that plumbing

leaks caused raw sewage to collect in the home’s crawl space.

Rowson provided no substantive arguments concerning the merits

oot



of the viclations cited in the c¢ity’s notice at the hearing
before the Review Board, agreeing that some structural damage
does exist within the home, but noted that repairs to the
structure had already begun. Also, Rowson disputed the city’s
claim that the home has no functioniong toilet. Rowson then
emphasized her willingness and desire make the necessary repairs
to remain in her home, arguing that she just needs more time to
compiete them. The c¢ity emphasized that the repairs must be
completed, and approved through inspection by the city, before
Rowson may re-occupy her home. The c¢ity also noted that no
completed building permit had been submitted by Rowson or her
representatives ags of the date of the hearing.

In consideration of the issues under appeal, the Review
Board finds sufficient evidence was provided by the city to
demonstrate that the deteriorated condition of Rowson’s home
warranted the issuance of a Notice of Unsafe Structure
(Demolition) under VMC Section 105. The Review Board also finds
that despite the home’s current condition, extensive repairs
could bring it into compliance with the VMC. Moreover, the
Review Board recognizes Rowson’s need to complete the specified

repalrs to reoccupy her home.

Iv. FINAL ORDER

GO



The appeal hearing has been given due regard, and for the
reasons set out herein, the Review Board modifies the decision
of the local code official and the local appeals board to grant
one 30—day.extension from the approval date of the final order
to allow the appellant to acquire the necessary building
permits. Furthermore, if after 30 days, the final order has not
been fully complied with, then the City may commence with its
demolition process; however, no demolition may occur sooner than

60 days following the conclusion of the 30-day period.

Chairman, State Technical Review Beoard

Date Entered

As provied by Rule 2A:2 of the Supreme Court of Virginia,
you have thirty (30) days from the date of service (the date you
actually received this decision or the date it was mailed to
vou, whichever occurred first) within which to appeal this
decision by filing a Notice of Appeal with Alan W. McMahan,
Secretary of the Review Board. In the event that this decision
is served on you by mail, three (3) days are added to that

period.



Virginia:

BEFORE THE

STATE BUILDING CODE TECHNICAL REVIEW BOARD (REVIEW BOARD)

IN RE: Appeal of Peppermill Homes, LLC
Appeal No. 15-19

Hearing Date: May 20, 2016

DECISION OF THE REVIEW BOARD

I. PROCEDURAL BACKGROUND

The State Building Code Technical Review Board (Review Board)
is a Governor-appointed board established to rule on disputes
arising from application of regulations of the Department of
Houging & Community Development. See §§ 36-108 and 36-114 of
the Code of Virginia. The Review Board’s proceedings are
governed by the Virginia Administrative Process Act. See § 36-

114 of the Code of Virginia.

I1I. CASE HISTORY

In October of 2014, Peppermill Homes, LLC (Peppermill) was issued a

D3
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building permit to construct a detached single-family dwelling
on property it owned at 316 S. Hope Street in Hampton. The
permit was issued under Part I of the 2009 Virginia Uniform
Statewide Building Code (Virginia Construction Code or VCC) by
the City of Hampton’s Community Development Department (City
building department), the agency responsible for the enforcement
of the VCC. Subsequently, the City building department issued a
certificate of occupancy for the property in February of 2015.

In regponse to adjacent property owner’s complaint about
water migration, the City building department conducted an
inspection of the property in July of 2015.

As a result of the inspection, the City building department
issued a notice of viclation to Peppermill for wviolations of
VCC Sections 109.2 (Site Plan) and R401.3 (Drainage} of the 2012
VCC' pertaining to the final grading and related surface drainage
on the property.

In August of 2015, Southern Chesapeake Realty, acting on
behalf of Peppermill, filed an appeal of the notice of wviclation
to the ‘City of Hampton’s Building Code Board of Appeals (local
appeals board) which heard the appeal in September of 2015 and
ruled to uphold the City building department’s notice of

violation on both citations - VCC Sections 109.2 and R401.3.

1 Although the effective date of the 2012 VCC was July 14, 2014, Section 103.2 allows permit applicants to choose,
for a one-year period following the effective date, whether to comply with the provisions of the 2012 VCC or the I~
2009 VCC. Regardless, the code language in Sections 109.2 and R401.3 did not change between the editions. Vel 1



The decision was signed and delivered to Peppermill in November
of 2015.

Peppermill then further appealed to the Review Board and a
hearing was held before the Review Board with Michael Veraldi, a
representative of Peppermill; representatives of the City
building department and the city’s legal counsel; and Robert and

Kimberly Vaughn, adjacent property owners, present.

ITIT. FINDINGS OF THE REVIEW BOARD

The first issue under appeal is whether the fact that
Peppermill did not provide the City with an as-built site plan
(i.e. a grading plan) is a violation of Section 109.2 (Site

Plan) of the 2009 VCC which states, in part:

"When determined necessary by the building official, a
gite plan shall be submitted with the application for

a permit [..]. The site plan shall also show [..] the
established street grades and the proposed finished
grades.”

On this matter, both parties agreed that a site plan
showing the proposed finished grades for the property was
submitted by Peppermill as part of the building permit
application. However, the City testified that it later reguired

Peppermill to provide an updated site plan showing the current

M
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grading of the property, claiming that it does not match the
proposed finished grades shown on the submitted site plan. The
Review Board finds that the language in Section 1092.2 clearly
allows a local builiding department to require a site plan with
the proposed finished grades as a condition for issuing a
bpuildng permit. However, the Review Board finds that the same
section does not expressly authorize a local building department
to require the submission of an “as-built” site plan once the
final grading of a property has occurred.

The gecond issue under appeal is whether the current
grading constitutes a violation of VCC Section R401.3 (Drainage)

which states, in part:

“Surface drainage shall bke diverted to storm sewer
convevance or other approved point of collection that

does not c¢reate hazard to the dwelling unit. Lots
shall be graded to drain surface water away from
foundation walls. The grade shall fall a minimum of 6

inches {152 mm) within the first 10 feet (3048 mm).”"

On this issue, the City testified that the current grading
of the propérty, as reflected on the as-built site plan, is in
violation of Section R401.3 because it directs surface drainage
to adjacent properties and not towards a storm sewer conveyance
or other approved point of collection as required by the
section. In addition, the City asserted the intent of Section
R401.3 is to prohibit and prevent surface drainage not only

against the foundation of the structure under permit, but also



against adjacent gtructures. Peppermill testified that the
grade behind the home is directed to the rear property line and
that the grade along the sides and front of the home is directed
towards the storm sewer along the S. Hope Street. The adjacent
property owners disagreed stating that the current grading is
causing surface water to drain onto their property.

On this matter, the Review Board finds that the “as-built”
site plan plainly shows that the final grading of the property
directs surface drainage at the rear and sides of the structure
towards the rear property line, and at the front of the
building, towards the S. Hope Street. As a result, the Review
Board finds that because the final grading in the rear and side
vards of the property does not divert surface drainage to a
storm sewer conveyance or another point of collection, it
constitutes a violation of Section R401.3.

In its decision, the Review Beoard did not address the isgsue
of whether the intent of Section R401.3 is to prohibit surface

drainage against foundations of adjacent properties.

IV. FINAL ORDER

The appeal hearing has been given due regard, and for the
reasons set out herein, the Review Board orders the decision of

the City of Hampton building cofficial the City appeals board to

24



be, and hereby is, overturned ceoncerning VCC Section 109.2 (Site

Plan) and upheld concerning VCC Section R401.3 (Drainage).

Chairman, State Technical Review Board

Date Entered

As provided by Rule 2A:2 of the Supreme Court of Virginia,
you have thirty (30} days from the date of sexrvice (the date you
actually received this decision or the date it was mailed to
you, whichever occurred first) within which to appeal this
decision by filing a Notice of Appeal with Alan W. McMahan,
Acting Secretary of the Review Board. In the event that this
decision is served on you by mail, three (3} days are added to

that period.

[
91



VIRGINIA:
BEFORE THE

VIRGINIA MANUFACTURED HOUSING BOARD

IN RE: Appeal of Bradley Pollack
Appeal No. 15-20

CONTENTS

Section

Review Board Staff Document

Basgsic Documents

Combined Documents Submitted by Both Parties

Additional Documents Submitted by Main Street Homes

Additional Documents Submitted by Pollack

Page No.

27

29

57

184

185

26



VIRGINIA:

BEFORE THE
STATE BUILDING CODE TECHNICAL REVIEW BOARD (REVIEW BOARD)

IN RE: Appeal of Bradley Pollack
Appeal No. 15-20

REVIEW BOARD STAFF DOCUMENT

L. In September of 2015, the Shenandoah County Department of Building
Inspections (County building department), the county agency responsible for the enforcement of
Part I of the Virginia Uniform Statewide Building Code (the Virginia Construction Code, or
VCC), issued 4 building permits to Main Street Homes, LLC (Main Street Homes), a Class A
licensed contractor. The permits were for the construction of 2 two-family dwellings by the
One building was to be constructed on lot 47 (200 Grafton Court) and lot 48 (202 Grafton
Court); the other building on lot 49 (204 Grafton Court) and lot 50 (206 Grafton Court) of the
Edinburg Square subdivision, located in the Town of Edinburg.’

2. In October of 2015, Bradley Pollack (Pollack), an owner of property near the
Edinburg Square subdivision, appealed the County building department’s decision to issue the
building permits.

3. In November of 2015, the Shenandoah County Board of Building Code Appeals
(local appeals board) heard Pollack’s appeal and ruled to uphold the decision of the local
building department.

4. Subsequently, Pollack further appealed to the Review Board.

! Shenandoah County enforces the VCC for the Town of Edinburg, which is located within the county. 3 ,?



5. Review Board staff conducted an informal fact-finding conference, by
teleconference, in May of 2015, attended by Pollack, legal counsel to Main Street Homes,
representatives of the County building department, and the local appeals board chairman.
During the discussion, Pollack opined that the County building department erred in approving
the building permits because the zoning approval, which was required prior to issuance of the
permit, is illegal. The local building department explained that it had, in fact, temporarily
rescinded all four building permits, as a result of the local board of zoning appeal decision to
overturn the zoning official’s approval. The local building department then explained that once
the local zoning board’s decision was subsequently overturned in court, it reinstated Main Street
Homes’ building permits. Staff told the parties the Board cannot rule on zoning-related issues,
but only on the application of the VCC, and brought up the possibility of holding a preliminary
hearing for consideration for lack of jurisdiction. Pollack contended the Board has jurisdiction
since the issue under appeal concerns the issuance of building permits.

6. This staff document was drafted and distributed to the parties and timeframes
were established for the submittal of objections; corrections or additions to the staff document;
the submittal of additional documents for the record; and written arguments to be included in the

record of the appeal prepared for the hearing before the Review Board.

Suggested Issue for Resclution by the Review Board

1. Whether to overturn the decision of the local building department to issue the

building permits and the local appeals board’s decision to uphold that decision.
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NEW RESIDENTIAL PERMIT

PERMIT HiMBER:

(043744 - 2015

Shenandeah Lo, Bldg -ﬁ%t
Woodslock VA Zea64 USRE: 20i2
<LIEN ABENT: NOME DESEGNATED : APPLICATION DATE:  §/15/2015
R ' ; TSGUANCE DATE:
} RENEWAL DATE:
DATE: /1572015
ELd i
‘DHHER NAHEIADORESS SITE ADDRESS i CONTRACTER NAME/ABIRESS
HAIN STREET HOMES LLC i Hueaw W Baexter
FOLTZ GARY 300200  BRAFTON LT {247 Cave Ridge Road
HOUNT JACKSDR V4 FRR4E I #t, Jackson, VA 20842
EFINEURG 00000 :
PHONE: 540-477-B484 ,  PHOME: 540 477 2484
RE ACLOUNTE; 33771 JESCRIPTION OF CBHSTRUCTIEN LOCATION
TAY MAP HO.: OT70A307 | 047 LT &7 BLAEK: ! SECTION: BLIG ¥0.:
SET-BACKS: HEALTR PERMIT ¥D.: © DISTRICT: 09-NADISOM/EDINELRS
FRONT: BACK: . FLODIRLATN: BUB-BIVIGION:
RIGHT: LEFTY RRER: ZDNE: . )
CHIR ¢ FRYBE: . RIGHT-OF-WAY: o BIE CUP M. SITE PLAH:
LIREETIONS T0 BITE] rb 1 south to edinburg-turn left jenpifer court straig
#t to edinburn court straight back &o end of culdesac
BSE GROUPT R-§ (Resideampial-IRC) USE CODE:  THD FARILY DWELLING | 5@ FEET: 1500
CHST.TYPE: RATURE/NRK: stoney duplex, Zhath Sbed 200 aep heatpuep with gas back-up gas
fire plade Rear attacilzed garage frot poreh raer patis bown wke
NEW RESITENTIAL PERKIT !
OHE FARILY EBEDROOHS 3 CARFBRT ELECTRICAL YES
T FAKELY DHPLEY FBATHROOWE 2 BASEMENT | CRANL HECHARICSL YES H-BAS
TONRHOUSE #BTORIES & FRAKE ; FLUNEING  YES TOMN
ARARTHENT GARAGE ATTACHED HEATIHE | BAG/HEATFURP DECK/SIZE  NOMNE
8128 PORCR/SIZE 146 SOFT :
HOTES: GTONEY DUPLEX,3BED,SBATH, TORN WATER & SENER CRANLGPACE, SCAR ATTACHED BARG
b FRONT PORCHIHERT FUMP W/GAS BACK AND BAS FIRE PLACE 200 ﬁhf REAR PATIO
JOB YaLUE: 157,000, 00 I
fummonn ; -~
PERHIT FEE: 243,35 ! I hereby certify that)the propused work is authorized by the 1
2.0% SURCHARGE : g.27 f guner of record and t@at 1 have been autharized by the osmar o i
ELECTRIC ! 32,00 l aake this application}es his/her authorized agent and we agree i
PLUHBING ! 48,00 t to coeply with all provisions of the Virginia tnifors Stateside !
HECHANICAL ¢ 30.0e ! Building Lode as aﬂapied by the Lounty of Shenandoah |
BEPTIC (ND 28) : § WE ABREE TO KOTIFY THE BEPARTMENT OF BUTLDING INGPECTION FOR THE i
FIKE (WO 2%} i REDUIRED IMSPECTIONS £M THIS PROJECT IN ACCORDANCE ¥/ THE YH5BE. t
i : I
! ; 1
AL FEES: 421,42 | ohner ot ageat (circled date f
] ' - H
(i !a 7 17 REQUIRED SIGNATURES |
[l | 777
e ; LORE OFF1

s

) nujz_
Vi

M
R g
%‘T
T
3
i

FOR INBPECTIONS CALL 45?—62&85

|
{

%2//5’“
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Shenandoah La. Bldg le

WA 2004

PERHIT NUMBER:

0083943 - 2013

b NEW RESIDENTIAL PERMIT
Hoodstock i lisBC: 2018
LIEN ASENT: NONE DESISMATED _ : APPLICATION DATE:  G/15/2015
; - ISSUANCE DATE:
T g RENEWAL DATE:
; DATE: /1572015
OWNER NAKE /ZDRRESS STTE ADARESS I COATRACIOR NANE/ADDREES
HAIR STREET HOHES LLC i Homaw B Dexder
FOLTZ BARY 000207  GRAFTAN CT | 471 Cave Ridge Road
2471 CAYE RIDGE ROAD ! W Jacksen, VA EEBA2
HT JACKSDH VA 2Pae2 EBINBURE 00809 =
PHORE:  540-477-2486 | FHONE: 540 477 248k
RE ACCOMNTE:  3877% BESCRIPTION OF CONSTRLETION Lacnrﬁau
TAY MAP ND.z D70A307 | 048 LoTe 48 BLOCK: L SECTION: BLDG ND.:
SET-BACKS: HEALTH PERHET HD.: : DISTRICTs 09-MADISON/EDINBURG
FROKT: BACK: FLODDPLAIA: P SUB-BIVISION:
RIGHT: LEFT: BREA: L 2DNE:
CHTR FRTBE: RIGHT-OF-HAY: 3 S/E CUP NO.: SITE PLAN:

RIRECTIONE TO SiTEs

RT 11 GOUTH 7O ERINBURG LEFT OKTO JENNIFER CG[?RT TRAIE
HT 10 EDINBURE COURT STRAIGRT BACK 70 END OF (}ULﬁESAC { NEW DEVELDPHENT
BERIND PRIHCESS CARDLIKE/JULIANY

USE GROUF: R~5 (Resident
EHBT.TYFEs

YSE TOIE:  THO FARILY DMELLING 54 FEET: 1560
NATURE AMR¥: STONEY HUPLEY 3 BER EBQTH, CRARLSPACE 2CAR ATTACHED GARAGE 200
AHP HEAT PUMP WITH 845 EFIRE PLACE FRWT PORCH AND REAR PATIO

al~IRC}

HEW RESH)EHTIQL PERHIT

DHE FANILY §DEDROONS 4 CARPORT l ELECTRICAL  YES
THO FAKILY DUPLEY EBATHROOKE 2 BRREMENT  CRAWL MEGHANICAL VES HEAT/GAS
TORRHOUSE §0T0RIEE ! FRANE | PLURBING  YES TOHM
APARTNENT BARABE ATTALHER HERTING %IEMIGQS DECK/SIZE  NOME
B12E 1646 PORCH/SIZE 14é&
HOTES: RTDMEY BUPLEY 3BED,2BATH,CRANLSPACE, TOWK WATEREHEWER, 200 EPH:‘ HEATPUMP WITH
} Bés BACK 4P GAS FIRPLALEECQ& RTTHEHED BARARE FRKTPERCH REBR|P§TIB
JiH VHLUE* 197, 000.09 i
i . - =]
PERMIT FER: 243,35 ! I hereby certify that the propesed work is autherized by the i
2.0% SURCHARGE 3 B.27 i owper of record and that i have been authorizsd by the ownar fo i
ELECTRIC H 32,00 } nzke thiz application ;5 his/her authorized agent and we agree |
PLUKBTHG H 68,00 i to comply with all prwcmns of the Virginia Unifors Stafawide f
MECHANEEAL 3 50.00 i Building Code as adopied by the Lounby of Shenandsah !
SEPTIC (ND 8%) 1t i HE ABREE TO HOTIFY THE IDEPARTHENT OF CUILDING IRSPECTIDN FBR THE |
FINE (NB BE} ¢ ! REQUIRED INSPECTIONR m* THIS PROJECT IN ACCUGRDANCE W/ THE VUSBL, |
¢ ) ! |
l (£ | i
0TAL FEES: 481,62 I " owner or agent (circlel date |
{ - I

:

REGUTRED SIGNATIRES |

B
M

FOR INSPECTIONE DALL 450-4185 7 /
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Hoodstock VA 82

bhenaniosh Co. Bldg ﬂegt

NEH RESIDEMEIAL PERNMIT : PERNIT NUMBER:
b4 : ' U8BEC: 2012

(053967 - 2013

LIEH WBENT: NOME DEGISHATED APPLICATION DATE:  5/15/2015
, ISSUANCE DATE:
" § REWEWAL DATE:
i BATE:  3/14/20iS
" BHAER NARE/RDDRESS STTE ADDRESS T CUNTRACTAR WANE /o 00REG
HRIN STREET HOMES LLC | Moeaw H Dexter
FOLTZ BARY 000204  GRAFTON LT | 247t Cave Ridga Road
2471 CAVE RIDSE ROAD | M. Jackson, VA 22842
AT JACKSON VA 2842 REm4e EDINEURE 00000 !
FHONE: 540-477-2686 | PUONE: 540 477 2486
RE ACORUNTE: 33778 DESCRIPTION OF CONGTRUCTION LOLATION
T M4P WO.1 OT0R07 | 09 Lot 4 BOpk: D SELTION BLIG ND.:
SET-BALKS: HEALTH PERMIT KD.: { DISTRICT: 00-YADISOM/EDINBURE
FROKT: BACK: FLOGIPLAIN: | SUB-DIVISION:
REGHTs LEFT: AREA: | 2NE:
ENTR 5 FATBE: RIGHT-DF-HaYy i S7E TP NG SITE PLAN:

HIRECTIONS 10 SITE:

RT 11 BOUTH YO EDINBURG LEFT OKTD JENNIFER COURT STRAIS
HT BACK T END CHLDEAC :

USE AROUP: R-5 -(Resident]
CHBT.TYFE:

USE CODE:  THO FAMILY DHELLINE | 58 FEET: 1300
HATURE/WRK+ THE RODSEVELT DUFLEX 2BED PBATH CRAWLSFACE ATTACHED 2CAR GERAGE
200 AN HEATPUMP BAS FIREFLACE FRONT PORCH FEAR PATID TEWN WiE

al-TRC

DHE FARILY
THD FARILY
TOMNHBHSE
AFARTHENT
SIZE
NOTES:

y ATPUKP RITH

HEN RERIDENTIAL PERHIT

SPEIRODNS £ CARPORT . ELECTRICAL YES
$BATHRIOME 2 BASEMENT QRRHLSPQCE MEEHANIEAL YES W/GAS
ESTORIES FRANE i PLUNBING  YES TOWX
BORABE  ATTACHED HEATING  HPUAP /58S DECK/SIZE  NOME
PORCH/SIZE !

A5 BACK UPGRS FIREFLACE TOWM Weg

JUB VALUE:

PERMIT FER:
?,0% SURCHAREE :
ELECTRIC
PLUMBING
HECHANTCAL
SERTIC (NO BR}
FINE {(ND 2%

o owu WM me we

TOTAL FEES:

DUPLEX EBEﬂ,gBéTH CRANWE,200 ANP ATTACHED BARAGE FRONT PDREH; RERR PATIR HE
|
]

17,500, 05, |
i _
227.83 | [ hereby certify Ehat ébe-prnpgsed work is autherized by the
7.86 f owner of record and that I have heen anthorized by the owner bo
52.00 | maka this application 3 hisfher authorized agent and we agree
&850 I to comply with all pru{isiens of the Virginia Unifora Statewide
a0.00 { Building Code as adoptad hy the County of Shenandozh
i E ABREE TO HOTIFY THE IDEPARTNENT DF BUILBING INGPECTION FOR THE
i RERUIRED IHSPEETIDHS‘Gﬂ THIS PROJECT IN ACCORDARCE W/ THE VUSEL.
| !
| \We: i
405.B1 ! U suner or agent leircle) date
I +
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Yoodsteck . VA ERfH4 | USHe:
LIEH HBENT: : APPLICATION DATE:  9/15/2015
f ISBUANCE DATE:
. ; RENEWEL DATE:
BATE:  9/15/E01S
TIRER. VAVE/ADDRERS §TTE ARDRESS EORTRALTAR RAHEABDRESS
#AIN STREET HOMES LLE + Hupaw W Dexter
FOLTZ GARY 000206 BRAFTE CT 8471 Cave Ridge Roas
2471 TAVE RIDEE ROAD ft. Jackson, VA BP84E
HT JAKSON 22847 EDTHBURS 00000
PHONE:  540-477-2606 | PHONE: 540 477 2484
RE ACCOUNTE: 3774 DEGCAIPTIGN OF LONSTRICTION LOCATION
TH5 MAP ND.: OT0R207 | 050 LO0T: 50 BODG | BECTION: BLDG 40
SET-BACKS: NEALTH PERYIT HD.: | DISTAICT:  09-HADISON/ERTNBURE
FRONT: BACK: FLOBDPLATR: | SUB-DIVISION:
RIGHT: LEFT: AREA: e
ENTR ¢ FRTEE: RIGHT-OF-HAY /6 LUP WD, SITE PLAK:
mMmmmwmmmmwmmmmmmmmm
BACK TO END OF THE CULDSAC |
USE GADUP: A5 (Residential-1RC)  OGE CUDE:  TWO FANILY DHELLING 59 FEET: 1300

£HET. TYPES

RATURE /WRK: ROSEVELT DUPLEY 2BED,2BATH,CRANLSPACE ATTACRED 2 CAR SARABE 200
fiMF HEATPUNE GAB FIRE ?LQEE3FRHT PORCH REAR PATIO TOWN MES

OHE FARILY

THD FAKILY BUPLEX
TARRABUSE

APARTHENT

$IZE

HOTES: DUPLEX 2BED s

NEY RESIDENTIAL PERMIT

|
RREDROONS 2 CARPORT L ELECTRICAL YES
EBATHROONS 2 BABEMENT ?RAHLSPQEE MECHAMIEAL YEB W/6AD
§5TORIES FRANE : PLIMBINE  YES
BARABE ATTACHED HEATTNG PUKPIERS DECX/SIZE N

PORCH/SIZE 1ab
2DATH CRAWLSPACE 200 ANF ATTACHED GARASE FRNY FBRCH REAR PATIO
GAS BACKUPGAS FIREPLACE TOMN KL i

¥ HEATPURP WITH
| JOB VALUE:

PERKET FEE:
2.0% BHRCHARGE :
ELECTRIG :
PLUNBING :
-HECHARICAL @
SEPTIC (HD 2%} ¢
FINE (ND B%) ¢

TOTAL FEES:

167,000.00

227,85
7.9
2.8
68,00
600

405,81

1
{
f

| 1 hereby certify that the proposed wwrk is authorized by the

f owoer of record amd that i have bean authorized by the cuper to
! aake this applicatiop &s hisfher suthorizad agent and we agree

| to canply with all proyisisns of the Virginia Uniforn Gtafewide
H Building Code as adopted by Ehe Courby of Bhenandeah

i KE ABREE TO HOTIFY ?HE]DEP&RIHERT OF BUILDING INSPECTION FOR THE
i REHMIRED INSPECTIUNG BR THIS PROJECT IN ACCORDANCE B/ THE VUSBL.
f
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Lots 49 & 50 - |
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APPLICATION TO FILE AN APPEAL TO THE
' SHENANDOAH COUNTY BOARD OF BUILD]NG CODE APPEALS

JTo:  Chaimoan, Bnildi::g Cods Board of Appeals " - FEE......... 812500 °
Shenandoah Connty Department of Building Inspection
600 North Main Street, Suite 107 ReceiptNo.____

Waodstock, VA 22664

| Pusaertto Secﬁongz:gh;VanmsgﬁgmBn?mgCode I é@d bttt

. Hercby file for appes] on this day of ﬁ
Appelant (Applicant) v Appellée
Name: 5@/@4 4 /éaoé MAR STHEET fHhomBs L
Address: T T2, LAY
Representing:

Bac] 1md Information

(1Y Typ¢ oruse of building or equipment: lq - (—
.(2) Code Section(s):
(3) Location(s): £, .»mum Sgvae
{(4) Claim (check appropriats bldek)  {
0 The building official has refised to graat a modification of the prows:ons ofthe USBC.
O The trme intent of the USBC bas been incorrectly interpreted
0 The provisions ofthe USBC do not ﬁllly apply

0 Theuse of'a form of construction val to or better that specified imthe
" USBC has been denied. SE? a AW( {ék
Signai‘ure ; g ; /7
OFFICE USE
Staff Action Case No.l - 201 S

O Date Received: |(?\’ ‘\% \(2\)
0 Date of Hearin,
u] Datengarnss%\Iouﬁei\E 219"2015

. isposifi .
% Building Official’s decision affirmed

1l Building Official’s decision modified

"0 Building Official’s decision reversed

Comments:

6



To: Shenandoah County Board of Buuldmg Code Appeals

Re: Appeal of New Residential Permlt Numbers 0043963 - 2015 through
0043967 - 2015 ,

1.|Pursuant to § 37-1 of the Edinbfurg Town Code, Chapter 71 of the
Shenandoah County Code, Virginia Coc;ie § 36-105, and Section 119.5 of

nia Construction Code (Part | o:f the Virginia Uniform Statewide
!
Building Code), |, Bradley G. Pollack, aggrieved by the Shenandoah

County Building Department’s applicaﬁcﬁm of the Virginia Uniform Statewide

the Virg:

Building Code to the above referenced blew Residential Permits, request -
appeal to the Shenandoah County Boar%‘d of Building Code Appeals.

2.The name and address of the p%roposed owners of the building or
structure is Main Street Homes LLC and Gary Foltz, of 2471 Cave Ridge
Road, Mit. Jackson, VA 22842,

3. My name and address is Bradlzfey G. Pollack, 100 Jillian Court,
Edinburg, Virginia 22824. ]

4|A copy of the building official’s célecisions are attached hereto.
5.|Among my grievances are that Efﬁhe re-platted lots referred to in the
permits|have been appealed to the Circéuit Court of Shenandoah County

pu‘rsuant to Virginia Code Section 15.2—?2272(2), and these lots have not

been upheld on appeal. Until then, they;: should not have been filed with the

Lo
~%



i
|
!
t
i
1

Shenandoah County Circuit Court, and Ethe Building Department should not
have relied upon them. '

6. A second.grievance is that the éZoning Permits which underly these
building permits wefe reinstated by the j{Shenandoah County Circuit Court.
However, that ruling is not yet final. i

7. Another grievance is that the rc—:i-platting is not allowed by the
restrictive covenants at Edinburg Squaréa, two family dwellings are not
allowed by the restrictive covenanis at F;:'dinburg Square, these dwellings
have not been approved by the Architeci%tural Review Board at Edinburg
Square, and these permits, in turn, mayi violate the restrictive covenants in
- other ways. 1 |

8. Although covenants are not sp@iciﬁca!ly mentioned in the Virginia
Construction Code, site plans are an im}portant part of its Section 109
(Construction Documents). ! :

"Site plan” means the proposal for a development or a subdivision

- including all covenants, grants or pasements and other conditions
relafing to use, location and bulk of buildings, density of development,
common open space, public facilifies and such other information as
required by the subdivision ordinance to which the proposed
development or subdivision is subfjeot.

Virginia Code § 15.2-2201.

Respectfully submitted,



il

Bfadley G. Poliack
100 Jillian Court
Edinburg, VA 22824
bpollack@shentel.net
335-4712

459-8670 (fax)

1 Section 118.5 of the Virginia Construotlon Code (Part | of the Virginia
Uniform Statewide Building Code) does| not require the applicant to provide
any reasons for his appeal in this appl:oation Applicant, therefore, reserves
the right to add any additional grounds at any allowable point in this

process.

AWQ
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COPY

To: Shenandoah County Board of Building Code Appeals

Re: . Appeal of New Residential Permit Numbers 0043863 - 2015 through
0043967 - 2015

1. Pursuant to § 37-1 of the Edinburg Town Code, Chapter 71 of the
Shenandoah County Code, Virginia Code § 36-105, and Section 119.5 of the
Virginia Construction Code (Part [ of the \_/irginia Uniform Statewide Building
Code), |, Bradley G. Pollack, aggrieved by the Shenandoah County Building
Department's application of the Virginia Uniform Statewide Building Code to the
above referenced New Residential Permits, request appeal to the Shenandoah
County Board of Building Code Appeals.

2. The name and address of the proposed owners of the building or
structure is Main Street Homes LLC and Gary Foliz, of 2471 Cave Ridge Road,
Mt. Jackson, VA 22842.

3. My name and address is Bradley G. Pollack, 100 Jillian Court, Edinburg,
Virginia 22824.

4. A copy of the building official’s decisions are aftached hereto.

5. Among my grievances are that the re-platted lots referred to in the
permits have been appealed to the Circuit Court of Shenandoah County pursuant
to Virginia Code Section 15.2-2272(2), and these lots have not been upheld on
appeal. Until then, they should not have been ﬁlled with the Shenandoah County

Circuit Court, and the Building Department should not have relied upon them.
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o 6 Another grievance is that the re-platting is not allowed by the restrictive
covenants at Edinburg Square, two family dwellings are not allowed by the
restrictive cqyenants at Edinburg Square, these dwellings have not been
apptjovgad by the Architectural Review Beoard at Edinburg Square, and these
permits, iﬁ.tum, may violate the restrictive covenants in other ways.1

7. Althé'ugh covenants are not specifically mentioned in the Virginia
Construction Cade, site plans are an important part of its Section 109
(Construction Documents). |

"Site plan" means the proposal for a development or & subdivision
including all covenants, grants or easements and other conditions relating
to use, location and bulk of bulldings, derisity of development, common
open space, public facilities and such other information. as required by the
subdivision ordinance to which the proposed development or subdivision Is

subject.
Virginia Code § 15.2-2201.

Respectfully submitted,

Bradley G. Pollack
100 Jillian Court
Edinburg, VA 22824
bpollack@shentel.net
3354712

459-8670 (fax)

1 Section 119.5 of the Virginia Construction Code (Part | of the Virginia Uniform
Statewide Building Code) does not require the applicant to provide any reasons
for his appeal in this application. Applicant, therefore, reserves the right to add
any additional grounds at any allowable point in this process.




T ruy

T TP A et by

Pavst LAMAT Bailding Iaspartige Kizoelleresy

Hazss  BRADLEY #Erialk

spstrigiiee

DR APFEMLS
Payeert Tvpe: SHECK
*zerent

£1E5.90
FES Ok

42



County of Shenandoah FLE C@W

OFFICE OF COMMUNTIY DEVELOPMENT
600 N. Main Street, Snite 107

WOODSTOCK, VA 22664

Brandon Davis Inspeetors:

Director Tim Ferguson
Don Williams

Crystal Copenhaver

Michael Dellinger d )

Building Code Official Plans Exaniner:
Mark Griffey

Tel: 540.459.6185 Fax: 540.459.6193
www.shenandoaheountyva.us

Qctober 26, 2015

Richard E. Byers, Chairman

Local Building Board Code of Appeals

3173 Jadwyn Road
Woodstock, VA 22664

Chairmzn Byers:

1 have received potice from Brad Pollack, 753 South Maia Street Woodstock, VA, 22664,
wishing to appeal the issuance of building permits to Main. Street Homes for new dwellings
located in the Edinburg Square Subdivision.

Mr. Pollack’s appeal is that the town zoning administrator has issued zoning approval in
violation of state law therefore making the issuance of the building penmits illegal. His appeal is
attached.

In accordance with Section 119 of the Virginia Uniform Statewide Building Code, this appeal is
scheduled to be heard o November 17, 2015 at 4 p.x. in the Board of Supervisors reom located
at 600 Noxth Main Street. Please RSVP your intention to either email at
mdellinger@shenandoabeountyvans or telephons at 540-459-6185 no later than 5 p.a. on
November 6, 2015
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Regards,

M. A. Dc]]inf:‘ZO, CEM

Building Offieial

Co: Edwin Tamkin
Dexter Mumaw
Casl Culp, Jr.
‘Wayne Price
Grayson Getz
Litten and Sipe, LLC
Town of Edinburg, VA
Main Strest Homes
Bradley Pollack
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RESOLVED, That in the matter of |

WHEREAS, the local Board of Buﬂding; Code Appeals is duly appointed to resclve disputes
arising out of enforcement of the Virginfa Uniform Statewide Building Code; and

WHEREAS, an appeal has been filed anfl brought to the attention of the board of appeals; and
¥

WHEREAS, a hearing has been held togonsider the aforementioned appeal; and

WEHEREAS, the board has fully deliberated this matter, now, therefore, be it
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Minutes
SHENANDOAH COUNTY BOARD OF BUILDING CODE APPEALS
4:00 P.M.
Board Meeting Room
Shenandoah County Government Office
November 17, 2015

PRESENT: Richard Byers, Chairman
Edwin L. Tamkin
Carl Culp
Wayne Price
ALSO PRESENT: Michael Dellinger, Code Official

Meghan Ryman, Community Development Technician

Chairman Byers called the meeting to order at 4:00

Chairman Byers We will hear an appeal from Mr. Brad Pollack pertaining new residential
building permits in the town of Edinburg. All the board member has received a copy of Mr.
Pollack appeal. Mr. Dexter Mumaw who is also a member of the board and owner of Main Street
Homes is not here and will not be participating in the meeting. Everyone up here will now
introduce themselves. | will ask if there is any conflict of interest to excuse themselves from the
meeting.

Carl Culp I do have a note I didn’t recognize Gary Foltz’s name. [ know GB Foltz he is married
to my cousin brother but I do not have any business with them and I don’t feel it great any risk.

Chairman Byers Mr. Pollack do you have any objections?
Brad Pollack No

Chairman Byers We will first start with the Building Code Official, I request the board
members will only ask questions, Mr. Pollack will have a turn and then it will go to anyone from
the town of Edinburg who would like to speak. I would like to stay away from zoning questions.
We are here to hear building board appeals. Once we get done talking and presenting the case
the board will then do a role call on the vote. Once we come to a decision we will then adjourn
the meeting. We will first hear from the Building Code Official.

Michael Dellinger In the county Government we are a little unique in the way we issue building
permits. Not only do we issue the permits for the incorporated areas in the county, we have
mutual agreements with towns that have less the thirty-five hundred to do so for that town. In
Shenandoah County we do have a written agreement with all the Mayors or Town Council
Chairman. The process normally you go through for any building permit if it’s not located on
public water, than the permits we require to issue the permit are we have to have approval from
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Virginia Department of Highway and a well and septic report from Virginia Health Department.
The last permit we required are zoning permits. We do the county and the town issues their own
zoning permit. If we do not receive all three approvals that may apply to issuing the permit then
the permit may not be issued. In this case we have received approval from the Town of Edinburg
Zoning Administrator stating that the construction that was proposed to be built at Edinburg
Square met the regulation of the town zoning. We do have on file the zoning letter approval from
Edinburg, so that was our bases for issuing the building permits. Again each one of these outside
agencies regulates their department and makes their own rules. It’s not up to us to question any
time of proffers or restricted covenants those types of issue are personal issues. What we are
looking for is the final from the Zoning administrator. Once we have everything for the permit to
be issued, we then do the inspections. Once they get a final, we then give them a Certificate of
Occupancy.

Chairman Byers At one point you mention state roads. Will these be state roads when they are
all done?

Michael Dellinger I am not sure of that.
Town Representatives Yes they are state owned

Chairman Byers I then take it that all the town sites are serviced by town water and sewer? The
town of Edinburg doesn’t have any concerns on the use of additional utilities.

Michael Dellinger That is correct and not that | have heard of any

Bradley Pollack The County had the pieces that they needed it appeared. The problems are
numerous, unfortunately. The first problem is that the lots in which the buildings where approved
for have been appealed to the circuit court in September of last year. The town of Edinburg
approved the re-platting of phase 2. This then created the lots Mr. Dellinger approved building
on. The problem is, I timely appealed the decision of the town council to re-plat. The Town of
Edinburg approved it on September 16 and on October 16 I appealed that to the circuit court and
just for the record I would like to put on record a copy. What the code of Virginia reads to me is
that upon that appeal that should have stopped the plat from going on record and without that
being on record I think Mr. Dellinger would tell you he wouldn’t allow any building on those
lots. They were put on record improbably because the codes say that upon appeal the court may
notify the ordinance if it finds that an owner of any lot shown on the plat will be irreparably
damaged. If not appeal from the adoption on ordinance is filed within the time above provided
which is thirty days, or is the ordinance is appealed on appeal a certified copy of ordinance of
vacation may be filed in the clerk’s office. The clear implication is if there was an appeal then
the plat shouldn’t have been filed. That if no appealed is filed or the circuit court upholds it on
appeal then the plat goes on record. Until then it shouldn’t have gone on record. It went on
record and understandably Mr. Dellinger relied on it and I think he shouldn’t have. That’s the
first reason the permit should be over turned by the board, because it wouldn’t be final due to
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this board can then relay on this law suit that has recently been served on town. Once the court
makes a ruling then the court will make a decision whether the plat can be filled. Until then I
don’t think the building official should have approved building on a lot that isn’t final until the
court makes a ruling. T would ask on that basis either over turn the building permits or put the
process on hold until the circuit court makes a final decision.

The next base of the appeal involves litigation and that is the zoning permits Mr. Dellinger relied
on the zoning permits that 1 appealed to the Edinburg Board of Zoning appeals. They over turned
the vote to issue the zoning permits. The builders appealed that to the circuit court and they made
a ruling that the zoning permits where properly issued and over turned the Board of Zoning
appeals. The problem with the building official or taking final action on the building permits is
that order isn’t final. The judge hasn’t made a decision at all but in the other case the judge has
came down strong at least for right now saying that the Board of Zoning Appeals was wrong and
that I was wrong and that the zoning permits shouldn’t have been enter but the judge hasn’t made
a final ruling. He has made a ruling, but not a final ruling. I would like to put on record the
motion to reconsider that [ re-filled on that case on the tenth of August and there has been no
ruling from the court. The court hasn’t ruled on my reconsider my motion over three month so
upholding on the zoning permits hasn’t been finalized.

The last base is the restrictive covenants and now we are getting into an area that I know Mr.
Dellinger doesn’t want to go in, understandably and justifiably a pain in the rear stand point. To
ask him to review restrict covenants is asking a lot. I don’t know if it’s generally done or not, to
come to think about it, | have seen authority that indicate that the building department should do.
[ didn’t bring that authority with me. It’s not clear but my view of the law is although restrict
covenants are not mentioned in Mr. Dellinger’s Hand book but site plans are. 1 found in the code
part of my appeal that site plans means the proposal for a development, subdivision including all
covenants, grants, or easements and other conditions relating to use, location and bulk of
buildings, density of development, required by the subdivision ordinance to which the proposed
developments or subdivision is subject. So site plan which he must rely on doesn’t just mean the
drawing and the covenants as well even if that isn’t the general practice the law is the law. The
problem with the restrictive covenants that at least [ am aware of it is a peer deep applicable to
this subdivision that they compass the lots that existed before the town decided to change them,
which now are before the circuit court so that’s one problem with the convenience that they deal
with the lots as the previously existed. The other problems are that there is an Architectural
Review Board mentions in the covenants that of course did weigh in at all and hadn’t been
formed [ do believe. It is in there and there hasn’t been compliance with it and I think technically
speaking for instants if Mr. Dellinger was given marching orders to stop all construction, he
could fook at the restrictive covenants and say there was no architectural review board and you
can’t have your permit and frankly I think that what the law requires and I think when no one
challenges it you go forward, but [ am challenging it and [ am asking you to stick to the law. And
the restrict covenants don’t appear to allow it and I think there is going to be arguments that the



restrictive covenants has been amended but we don’t believe that there is only one Edinburg
square home owner associate mention in both set of covenants phase one and two. And that
owner association has never been organized. Phase two owners associate reportedly form and [
don’t think it is legitimate but at least for the restrictive covenants I do think are legitimate we
don’t think the building permit complies with this. That’s my case but in summary I say the
easiest thing this board can do is that the lots and the zoning permits are subject to active
litigation in the circuit court and that if the board is not inclining to overturn Mr. Dellinger then
the board has every right to continue this hearing until the court rules.

Chair Byers Thank you. Does the Town of Edinburg have anything they want to say to us?

Jay Neal | am council to the Town Edinburg and there town attorney. I will be very brief the
circuit court heard argument on the issuance of the building permit. Judge Sheridan was a
substitute judge because the local judge doesn’t hear cases from local attorneys. Mr. Pollack is
correct he did file a motion to reconsider and it’s still sitting there three months later. Judge
Sheridan didn’t under state it; it was a very strong opinion that he thought the zoning permits
should have been issued. We believe Judge Sheridan move correctly a lot of the arguments Mr.
Pollack made then are the same arguments he made today. I don’t mean any disrespect to Mr.
Pollack; I have great respect for Mr. Pollack we just disagree on some things. Restrictive
Covenants, | have practiced 35 years and have done a lot of real estate law and I have yet to see a
town or county get into the restricted covenants. That is normally done by the HOA or by
adjoining land owners. So 1 suggest that If Mr. Pollack or any other resident out there believes in
the covenants and the condition somehow the rights have been violated then they can follow with
the suit. As far as the construction goes there is a case depending in the circuit court. If he wants
to go to obtain an adjudication to keep them from building until all this is final he can file a
request that the court file an adjudication to stop the building until the case is final. There is a
process for that in the circuit court.

Chairman Byers Anyone have any question up here? Mr. Dellinger do you have anything else
you would like to add?

Michael Dellinger 1 don’t think so, when you look at the four criteria Mr. Pollack had to choose
from I really don’t see where we ever issued anything our building code doesn’t allow.

Chairman Byers Thank you, does anyone else wish to speak?

Robert Vaughn I am here to represent Main street homes and GB Foltz. Let me first start out by
stating perhaps the obvious or at least from my prospective that there is no confusion and what is
attempt to be created confusion and Mr. Pollack is attempting to create that confusion there an
old adage in the law when you got the law you pound the law, when you got the facts you pound
the facts, when you got neither you pound the podium. Well Mr. Pollack has neither has none
and as close to pounding the podium he takes an approach that a quiet voice with no emotion
conveys substance in fact there’s not. These are arguments that Mr. Pollack has been making for
the better part of the year. They are no good and have not context, much of them are simply
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made up. No question that the reason Mr. Pollack is here to delay the process he has nothing to
do with. Let me start with the bases we are here on. An appeal that Mr. Pollack filed on the
issuance of the building permits and under the code that is applicable to this is day specifically in
the issuance of the permit if the application complies with the applicable requirements of this
code, which is the building code a permit shall be issued as soon as practicable. Mr. Dellinger
did exactly what was trans fired in this case. An application was made and it complied with all
the applicable requirements with the building code and he issued the building permits. That is
under section 110.1 of the Virginia construction code. The appeal process is something Mr.
Pollack didn’t address at all because if he did, that would be the end of his argument. The appeal
process is for a person who is aggrieved by the local building department application can appeal
to the body of this board and the issue is whether or not the building official decision was
correct, not whether he thought something was wrong (he being Mr. Pollack) or other things he
thought the building official should consider, but the only issue was the building official correct.
Mr, Dellinger has told you what the building required and what the county requires before
issuing the permit and that’s what he has done. Mr. Pollack tried to take this same approach
when he tried to overturn the town of Edinburg’s zoning permit approval. He made the exact
same argument and as/was found by Judge Sheridan and Mr. Neal echoed it at that hearing. The
issue was whether or not the BZA was correct or not in appealing its own zoning ordinance not
whether someone else thought it should be different or could be different. The sole issue was
whether or not the Zoning administrator was correct. It was correct. Mr. Pollack was able to
convince members of the BZA about what their function or role was, which now required us to
go through the processes of taking it to the Virginia Supreme Court and as Mr. Neal pointed out
Judge Sheridan came in and heard the case and very clear that Mr. Pollack was not in the
position to contest the zoning administrator permits. What Judge Sheridan found was exactly
what Mr. Pollack is trying to suggest to you is not the case. Judge Sheridan specifically found I
quote “that on September [6, 2014, the town of Edinburg voted to approve a modification of the
town’s zoning ordinance, the vote was unanimous. The town also voted to approve the
subdivision of the 28 lots owned by Foltz in Edinburg Square Phase 11 to 44 iots. On December
19, 2014 a plat entitled redivision of lots 32 through 36 and lots 39 though 61, in Edinburg
square. The plat was prepared by a certified land surveyor in accordance with the VA. Code, was
certified by the owner of the land, Gary foltz and contained a certificate of approval executed by
the Mayor of the Town of Edinburg and planning commission chairman in the accordance with
VA. Code certifying that the plat conformed with the existing subdivision regulations and may
be admitted to record. The court main two specific finals that the town properly approved the re-
zoning application and properly approved putting to record a plat that contains the lots Mr. Foltz
acquired to be rezoned. The court found that that Zoning Administrator approval was appropriate
and in closing said that the Zoning Administrator was correct in his approval of the zoning
applications as the same met all of the applicable ordinances, conditions and subdivision
regulations of the town. Given that such was the only inquiry that the BZA was to undertake, its
failure to affirm the zoning administrator’s decision was in errors as a matter of law and is
hereby reversed. It closes by saying the decision of the Zoning Administrator of the Town of
Edinburg approving the four applications for zoning permit submitted by Main Street Homes
LLC for lots 47-50 of Edinburg square, Phase 11, is hereby reinstated. That was an order stated
by Judge Pau! Sheridan July 27, 2015. What Mr. Pollack also didn’t tell you is what is the issue,
that is under consideration by Judge Sheridan is what if any sanction to impose against Mr.
Pollack for his frivolous filing of the appeal of the Zoning administrator decision to the BZA and



than attempting to inject himself in to a law suit when he has no right to do so. Mr. Pollack had
the audacity to suggest that he was the quote “applicant” before the board of zoning appeals and
therefore he had the right to intervene in this action and in the circuit court. Judge Sheridan
found within the first three seconds that he was not the applicant and had no business being there
and the motion to intervene there was a separate order for that, The point being this was an
argument that re-read to the town for the application process, BZA process, and Circuit Court.
Two other aspects of Mr. Pollack’s situation is again declined to address and the reason why he
declined to address because he couldn’t prevail. If we go again back to the requirements for Mr.
Pollack to stand before, you he has to meet a criteria and I read from the Virginia Construction
Code any person aggrieved by the Building Official's application of the USBC or the refusal to
grant a modification to the provisions of the USBC may appeal to the Board of Building Code
Appeals. The first criterion that Mr. Pollack has to meet is that he is a person aggrieved. That
was part of his problem with the law suit with the outing before the circuit court, because he is
not a aggrieved party, he has no interest in this matter other than the desire to frustrate and cause
my client expenses. The law in Virginia is very clear and says for a person to be aggrieved, the
person must have some direct interest in the subject matter of the proceeding that he seeks to
attack. That’s defined at immediate, pecuniary and substantial interest in the litigation, and not a
remote or indirect interest. The word “aggrieved” in a statute contemplates a substantial
grievance and means a denial of some personal or property right, legal or equitable, or
imposition of a burden or obligation upon the petitioner different from that suffered by the public
general. Mr. Pollack is no different than any other citizen in Shenandoah. The interest is Mr.
Pollack tried to buy the property and didn’t succeed and he doesn’t want anything built behind
him that’s what this is all about. He is aggrieved in his own mind but not aggrieved as far as the
town or a main street home is concerned. 1 did neglect to mention to you there are two Supreme
Court case exactly on point on what the duties are this board are. The duties of this board are to
decide whether or not Mr. Dellinger was correct in his application in the building code. It says
the provision in BOCA providing for appeals defines the scope of local board review authority. It
is any decision of the building official refusing to grant a modification to provisions of this code
covering the manner of construction or materials to be used in the erection, alteration, or repair
of a building or structure. There are limits the jurisdiction of local boards of appeal to appeals
from decisions of the building official as to manner of construction or materials to be used.
Again Mr. Dellinger role in the matter is to review and see whether in fact the requirement of the
building code has been satisfied before issuing the permit. There is another decision that is more
recent, which came out the exact same way, Avalon assisted living facilities Inc verse Zofia A.
Zinger, Fairfax County the decision in that court was an appeal to the Board of Building Appeals
and I will just read from a portion of the decision. The legislature had delegated responsibility
for the local building department the code section 36-105, which is defined as the agency or
agencies of any local governing body charged with the administration, supervision or
enforcement of the USBC and local board of building code appeals or other designated body (the
local appeals board). Code 36-105. The legislature had provided that a party not satisfied with
the local departments decision “concerning application of the USBC or the local departments
refusal to grant a modification to the provisions of the USBC covering the manner of the
construction or materials to be used in the erections, alteration or repaid of a building or
structure” may appeal to the local appeals board. Again the issue is does the permits that were
issued comply with the term of the USBC. You haven’t heard one word from Mr. Pollack that
there is any violation to the USBC in regards to the issuing of these permits. To summarize that
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prong of the discussion the only issue we are here for is to determine whether or not Mr.
Dellinger properly applied the USBC, there is no issue with that. Number two Mr. Pollack can
appeat in front of you as if he is an aggrieved person and he clearly is not. He is a person with a
grievance but not an aggrieved person. This pretty much sums up the discussion, but I feel
compelled to address one more thing. I think it helps illustrate how inconsistent Mr. Pollack is in
his position. He skirted over a pile of words all in which are very important, because when you
go to VA Code words have meaning and are very important. Well you heard Mr. Pollack slop all
over he is the owner of a lot shown in the plat and this was a re-plat then he used the term plat of
vacations and then he told you about a code sections. He only told you in general term some
things in order to confusion you. In the argument he continues to make in all the cases. In Mr.
Pollack so called appeal he recited to 15.2-2272(2). Why does he want to relay on that statue for
a simple’s reason it is very unique in Virginia, but it is statue to first require that the town
conducted a hearing and voted to vacant and actual existing plat. Mr. Pollack knowledge that
portion of his discusses but started out by saying in 1614 the town approved re-platting. Because
the entire argument rely on there being an ordinance some where adopted by the town of
Edinburg vacating the plat for Edinburg Section 2. What the town did was approved the re-
subdivision that it went from x number of lots to a large amount of lots. If you use Mr. Pollack
term we re-plat or we re-subdivide and we did not vacant and because it isn’t an ordinance
adopted by the town vacating a plat his entire argument is completely bogus. He is not a member
of Edinburg phase 2 and doesn’t own anything on that plat.

Chairman Byers Thank you, does any board member have any question or comments?
Anybody else have anything else that cares to present to use?

Bradley Pollack | would like to respond briefly
Chair Byers If we can keep it brief

Bradley Pollack My house is on the same plat that is referred to in the deed to Mr. Foltz and
that’s up to the very development subject to litigation. The town did vacant those lots and put a
new plat up and that’s why I think that code applies. There only one home owner associate and
its all one regardless the court is going to decided on how wrong I was or how sure Mr, Vaughan
may be and there has been no final decision made that keeps this board from saying allow how to
build on lots that may be turn over by the court.

Chairman Byers Is everyone ready to make a decision. I will start, I vote to uphold the building
official decision. My main reason is [ don’t think we should attempt to get involved in the
zooming discussion or requirements. I think the building official did his best to follow all the
rules and the town gave the information.

Edwin Tamkin I to vote in the same manner to up hold the decision of the permits

Carl Culp I vote that the building official was correct in issuing the building permits.
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Wayne Price I also approve the decision the building inspector made and what went on this
evening seems like someone got involved in something they shouldn’t have. But I uphold the
decision Mr. Dellinger did with issuing the permits.

Chairman Byers By our vote we will uphold the building official decision and the permits will
be upheld. You may appeal to the state and will get a written copy of that in the mail. Thank you.
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COMMONWEALTH OF VIRGINIA
DEPARTMENT OF HOUSING AND ECOMMUNITY DEVELOPMENT
State Building Codes Office
and Office of the State Teéhmcal Review Board
Main Street Centre, 600 E. Main Stree; Suite 300, Richmond, VA 23219
Tel: (804) 371-7150, Fax: (804) 371-7092, Email:
alan.memahan@dhgd.virginia.gov

PPLICATION FOR ADMINISTRATIVE APPI

Regulation Serving as Basis of Appeal is the Uniform Statewide Building
Code.

Appealing Party Information (name, address teiephone number and email

address): E
Bradley G. Pollack ’
753 South Main Stireet
Woodstock, Virginia 22664
540-459-8600 '
bgpollack@gmail com
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Opposing Party Information (name, address telephone number and email
address of all other parties):

Main Street Homes LLC
2471 Cave Ridge Road
Mt. Jackson, VA 22842

(540) 477-2686 :
hdmconi@shentel.net

Gary Foltz |
2385 Hamburg Road
Edinburg, VA 22824 '
(540) 477-2220

gbfoltz@shentel.net

Town of Edinburg

c/o Paul Jay Neal, Jr., Esquire
Town Attorney

122 West High Street
Woodstock, VA 22664 i
(540) 458-4041 |
neallaw@shentel.net - !



Additional Information: ;
|
o Copy of enforcement decision being %appeaied is attached.
l
o Copy of record and decision of local govemment appeals board is
attached. |
|
o Specific relief sought is the overturnirixg of the rejection of the appeal to the
Shenandoah County Board of Building Code Appeals. The building}
permits should not have been issuedifor the reasons set forth in the
attached Appeal io the Shenandoah County Board of Building Code
Appeals.

CERTIFICATE OF SERVICE
]

!
| hereby certify that on the 5th day of|December, 2015, a completed copy

of this application, including the additional information required above, was

emailed to the Office of the State TechnicalE Review Board, Paul J. Neal, Jr,,
Esquire, and to {
Robert L. Vaughn, Jt. ’
O'CONNOR & VAUGHN LLC

Aitorneys at Law

11490 Commerce Park Drive, Suite 510
Reston, Virginia 20191

(703) 689-2100

rvaughn@oconnorandvaughn.com,

who appeared for Main Street Homes, LLC: and Gary Foltz before the
Shenandoah County Board of Building Code Appeals. Copies are not being sent
directly fo these parties as Robert L. Vaugh in, Jr., Esquire, could claima -
violaiton of Virginia Rule of Professional Ca nduct 4.2, If directed by the Office of
the State Technical Review Board, copies to these parties will be sent
immediately.

Signature of Appli

tfie of Applicant: Bradley G. Poltack
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' Faivfor County v. M&S;, Ine., 222 Va, 230, 279 S.E.2d 158 (1981)
IN THE SUPREME COURT OF VIRGINIA

THE BOARD OF SUPERVISORS OF FAIBFAX CQUNTY, ET AL.
v
MILLER AND SMITH, INC,

Record No. 790677.
Decided: June 12, 1981,

Present; All the Justices.

Fairfax County ordinance 6-6(1) concerning refund of building permit fees conflicts with
BOCA/U.8.B.C. § 118.8 adopted by State Housing Board and is superseded under Code § 1-13.17;
other issues, '

(1) Cities, Counties and Towns — Boards of Supervisors — Statutory Construction — Appeal
From Disallowance of Claim (Code § 15.1-552); When Disallowance of Claim Final (Code § 15.1-
553); No Action Against County Until Claim Presented to Board (Code § 15.1-554) — Appeal
Procedures to Cireuit Court for Requested Refund of Building Fees Proper.

(2) Cities, Connties and Towns — Statutory Construction — Building Permit — Refunds —
Validity of Loeal Ordinance Concerning [Fairfax Code § 6(1)] — No Requirement in
BOCA/USB.C. § 127.1 that Appeal Concerning Validity of Local Ordinance be Talken to Local
Board of Building Appeals and State Technidal Review Board,

(3) Cities, Counties and Towns — Statutory Construction — Building Permit Refunds —
Validity of Local Ordinance Concerning [Fairfax Code § 6-6§(1)] — State Board of Housing Has
Implied Power to Adopt Administrative Rules and Procedures to Carry out Building Code.

(4) Cities, Counties and Towns — Statutory Construction ~ Ordinances Not to be Inconsistent
with Constitution and Laws (Code § 1-13,17) — Building Permit Refunds — Validity of Local
Ordinance Concerning [Fairfax Code § 6-6{1)] — Superseded as in Conflict with BOCA/U.S.B.C.

§ 118.8 Adopted by State Board of Housing,

(5) Pleading and Practice — Supreme Court — Cities, Counties and Towns — Grandfathering
Local Ordinance (Code § 36-103) — Argument not Made in Pleadings and not Considered on

Appeal,

(6) Pleading and Practice — Evidence — Proffer on Issue of Allocation of Costs in Building
Permit Refund Case — Properly Rejected When Only Issue Before Court is Validity of Ordinance,
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Fairfax County v. M.&8,, Inc,, 222 Va, 230, 279 S.E.2d 158 (1981)

T

(7) Pleading and Practice — Contracts — Quantum Meruit — Fairfax County not Entitled to
Retain Part of Building Permit Fees under BOCA/U.S.B.C. on Quantum Meruit Basis for Services

Performed in Handling Permits. [Page 231]

Miller and Smith sought to recover from Fairfax County fees paid by it for building permits in 1973
and 1974 and never utilized, In 1972 the General Assembly in Code § 36-97 through 36-119 had
empowered the State Board of Housing to promulgate a Uniform Statewide Building Code patterned on
the Building Officials and Code Administration model codes, referred to in the opinion as
“BOCA/U.8.B.C.”, The refund provision of BOCA/U.S.B.C. § 118.8, which became effective 1
September 1973, required a refund based on the volume of the work completed when a building project
was revoked, abandoned or discontinued, Prior to 1 September 1973 the Fairfax ordinance, continued
after the adoption of BOCA/U.S.B.C. as Fairfax Code § 6-6(1), permitted the refund of only 50% of the
permit fee, The Trial Court held that Fairfax Code § 6-6(1) must yield to BOCA/U.S.B.C. § 118.8 as in
conflict with it and computed the refund due on the amount of the incompleted work, The Board of

Supervisors appeal, raising various issues.

1, The record indicating that cotnsel for the permit holders specifically requested refunds of permit fees
and listed the projects involved, the appeal procedurss of Code §§ 15.1-552-553 have been followed,
Fairfax County has refused or neglected to act upon the claim, and the proceeding before the Circuit

Court is not barred by Code §§ 15.1-553-554,

2. There is no requirement that an appeal concerning the validity of a local ordinance, such as Fairfax
Code § 6-6(1) pertaining to refund of permit fees, be taken to the local Board of Building Code
Appeels, Code § 36-105 provides that the local board's duties and responsibilities shall be prescribed
in the building code and this code is defined in Code § 36-97(5) as the Uniform Statewide Building
Code (U.8.B.C.). The only provision of BOCA/U.8.B.C. providing for appeals to the local board is §
127.1 and this limits the jurisdiction of the local board to appeals from decisions of the building
official as “to the manner of construction or materials to be used”, refunds not being covered, The
refund question was not a subject of this appeal process and thus not within the purview of the State

Technical Review Board,

3. The enabling legislation, Code § 36-98, directed the State Board of Housing to adopt and promulgate
a Uniform Statewide Building Code. Implicit in this direction is the power to adopt administrative
rales and procedures carrying ouf the building code. The 1977 Amendment of Code § 36-99 {Acis
1977, c. 427) merely reiterated inherent powers and this construction is not influenced by confused
administrative views pertaining to the adoption of BOCA/U.8.B.C. §§ 118.1 through 118.8 pertaining

to fees.

4, Under Code § 1-13.17, and the Dillon Rule of Strict Construction concerning the legislative powers of
local govelping bodies, Fairfax Code § 6-6(1) is in conflict with BOCA/U.S.B.C. § 118.8 as adopted
by the State Board of Housing and is superseded. ' )
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Fairfax County v. M.&S., Inc., 222 Va, 230, 279 §.E.2d 158 (1981)

5. The argument by Fairfax County that Code § 36-103 grandfathered local building regulations within
one year prior to 1 September 1973 was not set forth in any of the pleadings and is not propetly before

the Court. [Page 232]

6. The only issue before the Trial Court was whether the state regulation superseded the local ordinance
and it properly rejected a proffer of evidence pertaining fo the allocation of costs as irrelevant.

7. Fairfax County under BOCA/U.8.B.C. regulation § 18.8 or the local ordinance is not entitled to
consideration in the return of the fee on a guantum meruit basis for employee time and service in
handling building permit applications. The terms “work actually completed” and “for the incompleted
work” refer to the “building project” mentioned immediately before and not the processing of permits.
Its proffer of proof on this issue thus was irrelevant.

Appea] from a judgmeni of the Circuit Courl of Fairfax County, Hon. Lewis D. Mouris, judge
presiding,

Affirmed,

David T, 8titt, County Attorney (Frederic Lee Ruck, County Attorney; Edward I, Finnegan, Assistant
County Attorney, on briefs), for appeliants.

Robert A, Lawrence (Haze), Beckhotn and Hanes, on brief), for dppellee,

Amicus Curiae: C F. Hicks; Martin, Hicks & Ingles, Ltd., for Virginia Assocjation of Counties,
appellant,

THOMPSON, J., delivered the opinion of the Court.

The dispositive issue here is whether the building permit refund provisions of a Fairfax County
ordinance have been superseded by regulations promuigated under the Uniform Statewide Building
Code, For the reasons hereinafter set forth, we hoid that the Fairfax County ordinance was in conflict

with the statewide regulation and must therefore yield to it.

On June 10, 1976, Miller and Smith, Inc, (Miller and Smitia), a housing construction firm located in

" Fairfax County, scught from the Board of Supervisors of Fairfax County (Fairfax County) a refund of

the fees it had paid for eleven of 1,168 building permits acquired by it in 1973 and 1974 but never
utilized, Fairfax County denied its request. Miiler and Smith again asked in writing for a refund on July
8, 1977, this time for the fees paid on all 1,168 permits, totaling $42,516. After Fairfax Count;la failed to
take action, Miller and Smith, on September 9, 1977, filed for a declaratory judgment, asking the trial
court to require Fairfax [Page 233] County to refund the full amount. The trial court, sitting without a

jury, heard the case on July 5, 1978,

Printed from CaseFinder®, Geronimo Development Corporation - Current through: 7/31/2015

© Pagel

80




1

Fairfax County v. M.&S,, Inc., 222 Va. 230, 279 8.E.2d 158 (1981)

On 1972, the General Assembly adopted Chapter 829 (Code §§ 36-97 through 36-119) directing and
empowering the State Board of Housing fo adopt and promulgate a Uniform Statewide Building Code
(U.S.B.C.) which would supersede all local building codes and regulations. The adopted code, patterned
after the Building Officials and Code Administration model codes (BOCA), will be referred to in the
opinion as BOCA/U.8.B.C, The refund provision of BOCA/U.S.B.C. was worded in part:

In the case of a revocation or abandonment or discontinuance of a building project, the volume of
the work actually completed shall be computed and any excess fee for the incompleted work shall

be returned to the permit holder.

BOCA/U.SB.C. § 118.8.1

Prior-to September 1, 1973, Fairfax County had its own building code, basically a codification of
BOCA with some modifications. In adopting BOCA, Fairfax County modified the BOCA provision
concerning refund of building permit fees to read in pertinent part:

Any permit. . . under which no work is commenced, may be canceled upon the application of the
owner at any time within six (6) months fiom the date of issnance and the Board of Supervisors

shall refund fifty percent of the fee paid for such permit,

Fairfax County Code § 6-5(g)(1961) as amended August 4, 1971,

BOCA/U.S.B.C. became effective September 1, 1973, Fairfax County amended its building code
subsequent to this date, but did not change its original refund provision, continuing this provision as
Fairfax County Code § 6-6(1), the alleged supersession of which is at issue in this case.

The trial court concluded that because BOCA/U.8,B.C, § 118.8 had been adopted by the State Board
of Housing, the action of Fairfax County in adopting, in Fairfax County Code § 6-6(1), a different
provision dealing with building permit refunds was invalid. The court thus computed the refund based
on the amount of [Page 234] incompleted work without regard to the provisions of the local code.

L. Jurisdiction of Cireuit Court.

(1] Fairfax County contends that the circuit court lacked jurisdiction of the claim because Miller and
Smith did not follow the appeal procedures set forth in Code §§ 15.1-552, -553, and hence the bar of
Code § 15,1-554 controls. See Chesterfield County v. Town & Country Apartments, 214 Va. 587, 203
S.E.2d 117 (1974). But the record clearly indicates that counsel for Miller and Smith, by letter dated July
8, 1977, and addressed to the Fairfax County Board and all of its officials charged with the enforcement
of the building code, specifically requested the refunds with the listing of the projects involved.
Approximately seven months later, the clerk of the Board of Supervisors of Fairfax County notified
counsel for Miller and Smith that there was no evidence the refund claim was ever presented to the

Board of Supervisors. We agree with the trial court that, within the meaning of Code § 15.1-553, Fairfax .
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r

’

County had “refused or neglected to act upon the claim,” and it is excepted from the bar of Code §§ 15.1-
553 and -554. Parker v. Prince William County, 198 Va. 231, 93 8.B.2d 136 (1956).

[2] Fairfax County argues further that.it was a prerequisite to circuit court jurisdiction that
administrative remedies under the building code and its regulations should first be exhausted, Code §§
36-105,-114,-116, and -118, and § 127.1 of the Regulations,

Code § 36-105 provides that “no appeal o the State Building Code Technical Review Board shall lie
prior to a final determination by the local Board of Building Code appeals.” Code § 36-105 also provides
that the local board's “dutiés and responsibilities shall be prescribed in the Building Code.” The Building

Code is defined in Code § 36-97(5) as the U.S.B.C.

The only provision in BOCA/U.S8.B.C. providing for appeals to the local board is § 127.1. The first
sentence of § 127.1 defines the scope of a local board review authority. It is any “decision of the
building official refusing to grant a modification to the provisions of this code covering the manner of
construction or materials to be used” in the erection, alteration, or repair of a building or structure.

(Emphasis added.)

The second sentence of § 127.1 provides the situations in which an appeal will lie from a decision
concerning “the manner of construction {Page 235) or the materials to be used.” These situations are (1)
where the true intent of this Code or of the rules legally adopted thereunder has been incorrectly
interpreted; (2) where the provisions of this Code do not fully apply; or (3) where an equally good or
better form of construction can be used. This sentence does not provide additional areas of appeal, but
rather sets out the situations wherein the local board.of appeals may overturn the building official's
decision as to the “manner of construction or materials to be used” if the local board of appeals finds one

or more of the three situations to exist,

Sectioii 127.] therefore limits the jurisdiction of local boards of appeal to appeals from decisions of

 the building official as to the “manner of construction or materials fo be used,” The validity of a local

ordinance such as Fairfax County Code § 6-6(1) is not a question within the scope of § 127,1, nor should
it be. The local building official would not be qualified to make such a determination. Refunds are not
covered by the § 127.1 administrative appeal procedure. Since this is the only statutory delegation of
appellate jurisdiction fo local boards of appeal, Miller and Smith's refund rcquést was not a proper
subject of this appeal process and, consequently, not a mater within the purview of the State Technical

Review Board.

1L Is Fairfax County Code § 6-6(1) Superseded by State
Regulation BOCA/US.B.C, § 118.87

[3-4] The enabling legislation, Code § 36-98, the regulation promulgated thersunder, and the Fairfax
County ordinance are set forth in the margin.? {Page 236]
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Fairfax County v. M.&S5., Inc., 222 Va. 230, 279 S.E.2d 158 (1981)

r

)

In Board of Supervisors of Loudoun County, et al. v. Pumphrey, 221 Va. 205, 206-07, 269 S.E.2d 361,
362 (1980), we said:

Code § 1-13.17.. . precludes a local governing body from enacting ordinances “inconsistent with”
state law . . . . [A]n ordinance may not conflict with state law. Hanbury v. Commonweaith, 203 Va,
182, 185, 122 S.E.2d 911, 913 (1961); Allen v. City of Norfolk, 196 Va. 177,180, 83 S.E.2d 397,
399 (1954).

. Code § 1-13.17 provides: “When the council or authorities of any city or town, or any
corporation, board, or number of persons, are authorized fo make ordinances, bylaws, rules,
regulations or orders, it shall be understood that the sarme must not be inconsisteni with the
Constitution and laws of the United Stafes or of this State.”

On the same day, in Tabler, etc. v. Supervisors, Fairfax County, 221 Va, 200, 202, 269 S.E.2d 358,
359 (1980), we said: “As noted in several recent decisions, Virginia follows the Dillon Rule of strict
construction concerning the legislative powers of local governing bodies .. . \»

Fairfax County argues that the power given under Code § 36-98 to adopt and promulgate a
BOCA/U.S.B.C. does not include the authority to adopt administrative procedures for the code so
adopted. In fact, they argue that Code § 36-99 explicating the code was limited to standards in the
construction of buildings and structures, and that the provision for “procedures for the administration
and enforcement of such standards” was not added until Acts 1977, c. 427, which was adopted
subsequent to the events of this case. The argument then is that at the time BOCA/U.8.B.C. was
promuigated, Janvary 29, 1973, to be effective not later than September 1, 1973, the power to prescribe
administrative standards and procedures did not then exist, and only came into existence by the express
language of the 1977 amendment to Code § 36-99.

We reject this argument of Fairfax County. The enabling legislation, Code § 36-98, directed the State
Board of Housing to adopt and promulgate a uniform statewide building code, and implicit [Page 237]
in this is the power to adopt administrative rules and procedures carrying out the building code, In
Porisimouth v. Virginia Railway and Power Compary, 141 Va. 54, 61, 126 S.E, 362, 364 (1925), we said:

[E]very power expressly granted, or fairly inplied from the language used, or which is necessary to
enable the Commission to exercise the powers expressly granted, should and must be accorded.

The 1977 amendment to Code § 36-09 was merely a reiteration of inherent powers possessed by the
State Board of Housing,

Fairfax County seeks to bolster its case by invoking the rule of administrative construction, To do this
it presented the testimony of Jack Allen Proctor, State Building Code Inspector, together with his letter
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y

of January 17, 1978, enclosing interpretations of §§ 118.7 and 118.8 of BOCA/U.S.B.C. by the
Technical Review Board. In Proctor’s testimony he said:

Q. If the State Board of Housing had no authority in these areas, how did these areas get into the
Uniform Statewide Building Code?

A. The State Board of Housing erred when it adopted the BOCA Code. They just didn't go
through and purge the sections they didn't have the authority to promulgate, You know they .
promulgated portions of Article One as advisory in nature for these areas that never had a bualdmg

code before.

His letter stated that §§ 118.1-118.8 were not adopted by the State Board of Housing as part of the
administrative procedures, The Technical Review Board concluded that the sections had not been
adopted by the State Board of Housing, and therefore it lacked jurisdiction in the premises. Instead of a
consistent administrative policy officially promulgated, we have nothing but confusion and
inconsistencies in resolving this confroversy. If the administrators themselves cannot agree on the
interpretation, then their diverse views are of little value to the court. Gome.s' v, City of Richmond, 220
Va. 449, 453, 258 S.E.2d 582, 585 (1979). [Page 238]

111, Applicability of Grandfather Clause.

[5] Fairfax County makes an alternative argument that, even if BOCA/U.8.B.C. superseded the local
ordinance, by Code § 36-103" the local building regulations within one year prior to September 1, 1973,
had continuing vitality.

This position was not set forth in any of the pleadings and is not properly before the court. We
recently reiterated this rule in Landcraft Co., Inc. v. Kincaid, 220 Va. 865, 870, 263 8.E.2d 419, 422
(1980), where we said: “[Courts] have no power to adjudicate issues which are not presented by the
patties in their pleadings unless the parties voluntarily try an issue beyond the pleadings.” See also Ted
Lansing Supply Company v, Royal Aluminum and Construction Corporation, 221 Va. 1139, 1141, 277
S.E.2d 228, 229-30 (1981).

IV. Proffer of Proof

[6] Fairfax County went to great lengths to desoribe the procedures nsed in application for, processing
of, and issuance of the building permits. The time of employess of each department was carefully
calculated in proportion to the salary to show the actual costs to the local government of the service it
was providing, The trial court rejected the proffered evidence as irrelevant to the issue before it. The
issue before the court was whether the state reguiation superseded the local ordinance, and this did not
involve any aliocation of costs. Therefore the lower court was right in declining to consider it.

[7] Fairfax County argues that because of the elaborate service provided on building permit
applications, and the time and number of its employees involved, it is entitled to some consideration on a
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quantum meruit basis, But nothing in BOCA/U.8.B.C. regulation (§ 118.8) or the local ordinance so
provides. At the trial, Fairfax County took the position that “work actually completed” and “for the
incompleted work” had reference to the work of county employees in processing and issuing building
permits, The [Page 239] trial court disagreed,® The phrases “work actually completed” and
“incompleted work” obviously refer to “building project” mentioned immediately before. We agree with
the court and affirm the judgment in that regard.

In conclusion, we hold that the State Board of Housing was authorized to adopt regulation § 118.8 of
BOCA/U.8,B.C,, that said regulation superseded the refund ordinance of Fairfax County, and that the
Cirouit Court of Fairfax County had jurisdiction to resolve the controversy. The judgment of the lower
court will be

Affirmed,

FOOTNOTES
L § 118.8 was deleted from BOCA/U.S.B.C. in 1978,

2 Code § 36-98. Stare Board of Housing to promulgate Staiewide Code; other codes and regulations superseded. — The State
Board of Housing is hereby directed and empowered to adopt and premulgatea Uniform Statewide Building Code. Such Building
Code shall supersede the building codes and regulations of theeonnties, municipalities and State agencies, [Emphasis added.}

[BOCA/U.S.B.C.] § 118.8 Refinds. In the case of a revocation of a permit or abandonment of {sic] discontinusnce of a
bullding projeet, the volume of work actually completed shall be computed end any excess fee for the incompleted work shall be
returned to the permit holder: except that all penalties that may have been imposed on the permit holder under the requirements of

this code shall first be collected,

[Fairfax County Code] Section 6-6 GENERAL, (1} Any permit issued by the Building Official pursuant fo the provisions of
this Code, under which no work s commenced, may be canceled upon the application of the owner at any time within six (6)
months from the date of issuance and the Board of Supervisors shall refund fifty percent of the fee paid for such permit, Any
permit issued pursuant to thls Code shall expire and become null and void after the expiration of six {€) months if no work is

commenced thereunder , ...

3 Code § 36-103. Buildings, etc., existing or projected before effective date of Code. — Any building or structure, for which a
building permit has been issued or on which construction has commenced, or for which working drawings have been prepared in
the year prior to the effective datc of the Building Code, shall remain subject to the building regulations in effect at the time of

such issuance or commencement of construction.

4 “THE COURT: [B]ut, anyway, there is no doubt in my mind that when they zre talking about work herc in 118.3, they're talking
about work in the project, ot work that the County's ddnﬁ: in processing these applications. I don't think there is any way in the
world you canread that in 118.8.,, ., [TThere's no doubtin my mind that the County is bound by 118,8and there is nothing in that
and no way in the world that you can read that what they're talking abo:ut insofar as computing the volume of work, that it is the

i
]
B
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[l *

volume of work that the County hes done. They're talking about work that was done onthe project and here it is guite obvious that
no work was ever done, [Emphasls added.]

“MR., FINNEGAN: Your Honor, it's your ruling then that the cost for processing, reviewing, and approving the contracl —

“THE COURT: That's right. In other words, the County is not entitled to any offset or any credit for the amount of work done

on this,..."
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Avalon Assisted Living Facilities v. Zager, 39 Va. App. 484, 574 S.E.2d 298 (2002)

IN THE COURT OF APPEALS OF VIRGINIA
ARGUED AT ALEXANDRIA, VIRGINTA

AVALON ASSISTED LIVING FACILITIES, INC.,
D/B/A AVALON HOMES
V.

ZOFIA A, ZAGER, FAIRFAX COUNTY
BUILDING OFFICIAL, AND DIRECTOR,
FAIRFAX COUNTY OFFICE OF
BUILDING CODE, SERVICES

STATE BUILDING CODE
TECHNICAL REVIEW BOARD
v,

ZOFIA A. ZAGER, FAIRFAX COUNTY
BUILDING OFFICIAL, AND DIRECTOR,
FAIRFAX COUNTY OFFICE OF
BUILDING CODE SERVICES

Record Nos, 0778-02-4, 0820-02-4
Decided: December 31, 2002

Present; Judges Elder, Annunziata and Agee

FROM THE CIRCUIT COURT OF FAIRFAX COUNTY, Leslie M. Alden, Judge

Affirmed in part, reversed in part and remanded. [Page 488]

COUNSEL

Andrew D. Levy (Sharon Krevor-Weisbaum; Shelly Marie Martin; Mark E. Sharp; Brown, Goldstein
& Levy, LLP; Culin, Sharp & Aufry, P.L.C., on briefs), for Avalon Assisted Living Facilities, Inc.

Jennifer C. Williamson, Assistant Attorney General (Jerry W, Kilgore, Attorney General; Richard B.
Zorn, Senior Assistant [Page 489] Attorney General; John B. Purcell, Jr., Assistant Attorney General, on
briefs) for State Building Code Technical Review Board.

Cynthia A, Bailey, Assistant County Aitorney {David P. Bobzien, County Attorney; I. Patrick Taves,
Deputy County Attorney; Jan L. Brodie, Senior Assistant County Attorney, on briefs), for appellee.
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ELDER, J. — Avalon Assisted Living Facilities, Inc., d/b/a Avalon Homes (Avalon), and the State
Building Code Technical Review Board (TRB) appeal from a decision of the Fairfax County Circuit
Court holding that the TRB erroneously applied the Uniform Statewide Building Code (USBC) to
Avalon's request to allow it to depart from the USBC's use group classifications.! On appeal, Avalon and
the TRB contend the TRB had the authority to grant the requested modification and that the evidence in
the record supported its decision to do so. We affirm the circuit court's conclusion that the TRB lacked
authority to modify the USBC's use group classifications, Further, we hold, as a matter of law, that
Avalon's facility constituted an -2 use. Finally, we conclude that any modifications to the provisions of
the USBC covering the manner of construction or materials to be used in the alteration of Avalon's
facility to comply with the I-2 use group standards must be the functional equivalent of those expressly
required by the USBC. Thus, we affitm in part, reverse in part, and remand to the circuit court with
instructions to remand to the TRB to determine whether the alterations it approved were, in fact, the
functional equivalent of those required by the USBC for a facility housing an 1-2 use group. [Page 490]

L
BACKGROUND

This appeal stems from a request by Avalon for classification of its facility under the USBC as a
residential use group rather than an institutional use group in order to avoid having to meet certain
USBC fire safety standards which Avalon alleged were cost-prohibitive. Avalon proposed adding certain
lesser protections, which included central station menitoring and a sprinkler system in all compartments
except the attic, in exchange for the requested modification of its USBC use group classification. The
local building code official (the local official), Zofia A. Zager, after consulting with her advisory
committee, denied the request. The local official wrote, “This denial is based on the fact that your
proposal for an R-4 use does not provide the occupants the same level of protection as that which is
required by the [USBC] for an 1I-2 use.”

Avalon appealed to the local board of building code appeals (the local appeals board). After hearing
statements from representatives of Avalon and the local official, the local appeals board granted the
modification request. It concluded the additional safeguards Avalon proposed, coupled with added
safeguards including the installation of heat rise detectors in the attic space and “smoke tight” doors and
partitions separating the corridor from the sleeping rooms, “[were] sufficient to balance the omission of
the fire protection requirements of structural components otherwise required by the [USBC].”

The local official appealed to the TRB, which affirmed the decision of the local appeals board. The
TRB, in making its decision, had before it the record of the proceedings from the local appeals board. It
also swore witnesses and heard additional evidence. The record included evidence of the following:

In a single-family residence in McLean, Virginia, Avalon operates an adult care residence (ACR), see
22 Va, Admin, Reg. 40-71-10, which is licensed by the Department of Social [Page 491] Services (DSS)
to house up to eight residents.? Avalon provides care primarily for elderly women suffering from

G
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Alzheimer's disease and the mental and physical ailments which accompany it. The 2,700-square-foot
residence has been converted to house a maximum of eight patients and two full-time staff people.

The purpose of Avalon's McLean ACR is to provide Alzheimer's patients with continvity of care,
allowing them to “stay there through until the end, and sometimes have hospice come in when people are
at the end-stages of their iliness.” Avalon's residents are usually “ambulatory from the standpoint that
they can walk,” although some are wheelchair bound and require physical assistance. However, because
the residents are cognitively confused, in the event of an emergency, some of the residents who can walk
nevertheless may need to be led out by the hand. Also, due to the fact that Alzheimer's patients “go
through . . . peaks and valleys,” the number of residents able to respond with help could vary from day to
day. In the event of an emergency requiring evacuation, any patients physically incapable of walking
would be carried out on their bed sheets. The facility conducts monthly fire drills, and “usuvally the
longest it takes . . . is five, six minutes to get all eight people out,” provided none of the occupants are
bedridden.

Although Avalon was licensed by DSS for up to eight residents at a time, local officials had
interpreted the USBC to allow operation of the ACR under the requirements for a {Page 492] residential
use group as long as no more than five of those eight residents were non-ambulatory, i.e., needed
assistance to evacuate. Avalon was concerned that this restriction had the potential to force relocation of
a resident if her condition deteriorated such that she became the sixth non-ambulatory resident at the
ACR. Avalon represented that it would limit to five the number of residents who were bedridden or
otherwise physically unable to evacuate. It sought a USBC waiver so that it could have up to eight
residents unable to evacuate independently due to psychological limitations, such as those residents who
were physically able to evacuate if led by the hand.

Avalon hired Mark P, Dempsey, a fire protection engineer, to investigate upgrading the ACR to meet
the 1-2 use group requirements but concluded such upgrades would be cost-prohibitive. Avalon then
proposed to add certain lesser safety protections in exchange for being allowed to confinue to be
classified as a residential rather than institutional use even with more than five non-ambulatory
residents. Those protections included (1) installation of (a) an automatic sprinkler system for all areas of
the residence except the attic, (b) smoke detectors and (¢) a manual fire alarm system connected to both
the sprinkler system and an approved central station for monitoring; and (2) placement of any non-
ambulatory residents in bedrooms located on the grade level, Ordinarily, an ACR with a residential use
group classification is required to have only single station smoke detectors. See Code § 36-99.5:1,
Dempsey concluded that the additional fire protections he outlined were “at least equivalent in
protection to those required by the I-2 standard.”

Representatives of the local official noted their “group unanimously . . . came to the conclusion that
the differences [between the fire safety requirements for a structure housing an I-2 use group and the
protections which Avalon proposed adding] were far too great” and that “[i]t was beyond [the local
official's] authority to grant this modification.” [Page 493]

<
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The local official continued to object on the ground that Avalon's plan included no “passive fire
protection whatsoever,” She emphasized that Avalon's facility is Type 5-B construction, which “has zero
fire ratings on , . , its structural components.” An I-2 use group must be Type 5-A construction, which
“requires & minimum of one-hour fire rating on major structural components to make sure that the
building does not collapse” during the time it takes the fire department to respond.

After considering the evidence and argument, the TRB granted Avalon's modification request. In
doing so, however, it noted

two ateas of concern in the wording of the USBC and its application to ACR's. First, the inclusion
of group homes licensed by [DSS] in the exception to § 308.2 should not include the statement that
such facilities house mentally iil, mentally retarded or developmentally disabled persons[,] as
ACR's by statuto@ and regulatory definition are for persons who are aged, infirm or disabled.
Notwithstanding the incorrect language, the [TRB] determines the intent of the USBC is for the
exception to apply to ACR's, Secondly, the determination that § 308.2 and its exception permit up
to five residents [out of eight] at any given time to be unable to exit the residence without personal
assistance from staff does not match the explicit language of the code. Recognizing however that
this has been a long-standing application of the code and is supported by an interpretation issued by
the BOCA Code Interpretations Committee, the [TRB] agrees § 308.2 and its exception may be
applied as stated in this case,

The TRB expressly recommended the Housing Board amend the USBC to address these inconsistencies.

In support of its decision to grant Avalon's requested modification, the TRB relied on four findings.
First, it found that allowing Avalon to house eight residents of varying degrees of awareness after
equipping its facility with the proposed safety features was an improvement over the situation permitted
by the code, which could involve housing five residents totally [Page 494] incapable of exiting in a
building with no fire protections whatsoever. Second, it observed that other facilities with the same
number and type of residents with equivalent fire safety construction and features presumably are being
approved in other states, under the Life Safety Code, another nationally recognized safety standard.
Third, it noted that the USBC use group definitions do not distinguish between lcensed and unlicensed
facilities and the terms of Avalon's DSS license provide additional safeguards and restrictions on
Avalon's use of its ACR, including the restriction that it shall not admit or retain individuals requiring
continuous licensed nursing care. Finally, it found that Avalon's facility is not “an exact match” for Use
Group I-2, “shares most of the characteristics of a Use Group I-1 facility,” and “nearly qualifies for the
residential exception to the Use Group I-1 classification without any added safety features,” As a result,
it concluded that the requested modification preserved the spirit and intent of the USBC and assured the
public health, welfare and safety.

The TRB did not expressly address the meaning of the I-1 requirement that the residents be
“physically capable of responding to an emergency situation without personal assistance.” However, the
conclusion that this phrase includes those physically but not cognitively able to exit on their own
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appears to be implicit in its determination that Avalon “shares most of the characteristics of a Use Group
I-1 facility” and “neatly qualifies” for the residential exception.

The local official appealed the decision of the TRB to the Fairfax County Circuit Court under the
APA, The circuit court observed as follows:

[M]y concern about the TRB is not in their determination that this fire safety provision is
substantially equivalent to that which is required in the I-2 category. . . . [I]n my view, that's what
the TRB is there to do, make those technical construction type determinations. . . . My concern is
that they're now making the determination that given the adequacy of this system, well, it makes
sense to allow three more patients there.

# % % %k % & [Page 495)

[Gliving all due deference to the correciness of administrative decisions, today 1 conclude the
[TRB] must be reversed and Avalon's request denied . . ..

Now, I think the difference between the I-1 and I-2 use groups, as set out in the BOCA Code, is
clearly that in the I-1 category the residents must not require personal assistance to be evacuated.
And I refer at least in part in that determination on looking at the definition in [Code § ] 63.1-174.1,
and I think with . . . the aid of that statute, the construction in the BOCA Code is clear.

Now, the [TRB] has the authority to determine whether a facility is in the I-1 category or in the I-
2 category, and it also has the authority to determine whether the technical requirements of those
categories had been met, but the review board does not have the authority, under the gnise of
making a modification to BOCA Code, to create what was essentially a new use group or an
exception to the substantive requirements of one or another use group, and I think that's what the
TRB has done here,

By the TRB's own wording, they said, well, Avalon is mostly an I-1, but kind of an I-2, and the
TRB has declined to put the facility in one category or the other, And what the TRB has clearly
done is created another category and tried to call it a modification,

Now, the TRB has determined that the facility is compliant with the I-1, R-4 category, but that
simply is belied by the record, because the record clearly establishes that there are persons in the
facility who need personal assistance to be evacuated.

And what the TRB has tried to do is to create the same kind of exception to the I-2 category that
the Housing and Community Development Department created in the I-1 category, and this is an act
that the TRB simply has no authority to do,

And I think the TRB has really recognized that itself, that it's waded into the legislative waters
under the guise of [Page 496] [a modification) in this case, because the TRB has recognized that
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what its correct role is, I think in this case, is to recommend to the Housing and Community
Development Department that some legislative change be made to these use groups, And the TRB
is probably absolutely right that some legislative change ought to be made to these use groups.

I think the TRB made a very practical decision, I understand why they did what they did; I just
don't think they have the legal authority to do that,

IL
STATUTORY AND REGULATORY FRAMEWORK

The legislature has created the Board of Housing and Community Development (the Housing Board)
and directed it to adopt a Uniform Statewide Building Code (USBC). Code §§ 36-98, 36-131, 36-135. As
described by the legislature,

The provisions [of the USBC] shall be such as to protect the health, safety and welfare of the
residents of this Commonwealth, provided that buildings and structures should be permitted to be
constructed at the least possible cost consistent with recognized standards of health, safety, energy
conservation and water conservation and barrier-free provisions for the physically handicapped and
aged.

Code § 36-99(A). The legislature also has directed that, “[i]n formulating the [USBC] provisions, the
[Housing] Board shall have due regard for generally accepted standards as recommended by nationally
recognized organizations, including . . . the Building Officials Conference of America [BOCA}....”
Code § 36-99(B). Finally, the legislature has provided that “[t]he {Housing] Board may modify, amend
or repeal any [USBC] provisions from time to time as the public interest requires, after notice and
hearing,” Code § 36-102, and “in accordance with the Administrative Process Act [(APA}],” Code § 36-
100,

The legislature has delegated responsibility for “[e]nforcement of the [USBC] [to] . . . the local
building depattment,” [Page 497] Code § 36-105, which is defined as “the agency or agencies of any
local governing body charged with the administration, supervision or enforcement of the [USBC] and
regulations,” Code § 36-97, Within each local building department, “[t]here shall be established . . . a
local board of Building Code Appeals” or other designated body (the local appeals boavd). Code § 36-
105. The legislature has provided that a party not satisfied with the local department's decision
“concerning application of the [USBC] or [the local department's] refusal to grant a modification to the
provisions of the [USBC] covering the manner of construction or materials to be used in the erection,
alteration or repair of a building or structurs” may appeal to the local appeals board. Id. A party
dissatisfied with the decision of the local appeals board may appeal to the TRB under the provisions of
the APA. Code §§ 36-105, 36-114.

The Housing Board, pursuant to the legislature's delegation of authority, has promulgated a USBC.? In
doing so, the Board incorporated by reference the majority of the BOCA National Building Code of
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1996 (BNBC).* USBC § 104.1, 13 Va. Admin. Code 5-61-25(A). The USBC provides that the local
“building code official [(the local official)] shall enforce the provisions of the USBC as provided herein,
and as interpreted by the [TRB],” USBC § 107.1, 13 Va. Admin. Code 5-61-41. The USBC also purports
to give the local official the authority to “grant modification to any of the provisions of the USBC,
provided the spirit and intent of the USBC are observed and public health, welfare and safety are
assured.” USBC § 107.2, 13 Va. Admin, Code 5-61-41 (emphasis added). [Page 498]

The USBC classifies all structures “in one or more . . . use groups” with respect to the number of
oceupants and manner of occupancy, BNBC § 302.1. Among the ten use groups are four categories of
residential use groups (groups R-1 to R-4) and three categories of institutional use groups (groups I-1 to
1-3). Id. The USBC provides that “[a]ll structures shall be classified with respect to occupancy in one or
more of the [lsted] use groups” and that “[w]here a structure is proposed for a purpose which is not
specifically provided for in this code, such structure shall be classified in the use group which the
occupancy most nearly resembles,” Id,

A structure's use group classification determines which set of USBC safety standards that structure
must meet. For example, fire safety standards for structures occupied by residential use groups are more
lenient than those for structures occupied by institutional use groups. See generally BNBC, chs. 6,7, 9.

The USBC defines institutional use groups as follows:
Section 308.0 INSTITUTIONAL USE GROUPS

308.1 General: All structures in which people suffering from physical limitations because of health
or age are harbored for medical or other care or treatment, or in which people are detained for penal
or correction purposes, or in which the liberty of the inmates is restricted, shall be classified as Use
Group I-1, I-2 or I3, the term “Use Group 1” shall include Use Groups I-1, I-2 and I3,

308.2 Use Group I-1: This use group shall include buildings and structures which house six or
more individuals who, because of age, menta! disability or other reasons, must live in a supervised
environment but who are physically capable of responding to an emergency situation without
personal assistance. Where accommodating persons of the above description, the following types
of facilities shall be classified as I-1 facilities: board and care facilities, half-way houses, group
homes, social rehabilitation facilities, alcohol and drug centers and convalescent facilities. A
facility such as the above with five or [fewer] occupants shall be classified as a residential use
group. [Page 499]

Exception: Group homes licensed by the Virginia Department of Mental Health, Mental
Retardation and Substance Abuse Services or the Virginia Department of Social Services which
house no more than eight mentally ill, mentally retarded or developmentally disabled persons with
one or more resident counselors shall be classified as [Residential] Use Group R-3 or R-4.

Printed from CaseFinder®, Geronimo Development Corporation - Current through: 7/31/2015




Avalon Assisted Living Facilities v. Zager, 39 Va, App. 484, 574 5.E.2d 298 (2002} Page §

308.3 Use Group I-2: This use group shall include buildings and structures used for medical,
surgical, psychiatric, nursing or custodial care on a 24-hour basis of six or more persons who are
not capable of self-preservation. Where accommodating persons of the above description, the
following types of facilities shall be classified as I-2 facilities: hospitals, nursing homes (both
intermediate care facilities and skilled nursing facilities), mental hospitals and detoxification
facilities. A facility such as the above with five or [fewer] occupants shall be classified as a
residential use group.

308.3.1 Child care facility: A child care facility which accommodates more than five children 2
1/2 years of age or less for any length of time shall be classified as a Use Group I-2,

308.4 Use Group I-3: This use group shall include buildings and structures which are inhabited by
six or more persons who are under some restraint or security . . . [including] prisons, jails,
reformatories, detention centers, correctional centers and prerelease centers. . .,

BNBC § 308 (emphases added); USBC § 104.1, 13 Va. Admin, Code 5-61-25 (adopting BNBC); 13 Va,
Admin. Code 5-61-210 (adding exception to § 308.2).

II1.
ANALYSIS

On appeal of an agency decision, “the sole determination as to factual issues is whether substantial
evidence exists in the agency record to support the agency's decision, The reviewing court may reject the
agency's findings of fact only if, considering the record as a whole, a reasonable mind [Page 500]
necessarily would come to a different conclusion.” Johnston-Willis, Ltd. v. Kenley, 6 Va. App. 231, 242,
369 S.E.2d 1, 7 (1988). In making this determination, “the reviewing court shall take due account of the
presumption of official regularity, the experience and specialized competence of the agency, and the
purposes of the basic law under which the agency has acted.” Id.

On appeal of an agency's determination on issues of law, the standards differ, ““If the issue falls
outside the area generally entrusted to the agency, and is one in which the courts have special
competence, ie., the common law or constitutional law,”” the court need not defer to the agency's
interpretation. Jd. at 243-44, 369 S.E.2d at 8 (quoting Hi-Craft Clothing Co. v. NLRB, 660 F.2d 910, 914-
15 (3d Cir. 1981)).

However, where the question involves an interptetation which is within the specialized compstence
of the agency and the agency has been entrusted with wide discretion by the General Assembly, the
agency's decision is entitled to special weight in the courts[, and] . . . “judicial interference is
permissible only for relief against the arbitrary or capricious action that constifutes a clear abuse of
delegated discretion,™
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Id. at 244, 369 S.E.2d at 8 (quoting Va. Alcoholic Beverage Control Comm'n v. York St. Inn, Inc., 220
Va. 310, 315, 257 S,E.2d 851, 855 (1979) (quoting Schmidt v. Bd. of Adjustment, 88 A.2d 607, 615-16

(NI, 1952))).

The outcome of this appeal turns, in the first instance, on the scope of the modification authority
granted under the USBC and its enabling legislation. This is a legal question involving an interpretation
of both regulations and statutes.

A.

AUTHORITY TO MODIFY USBC'S USE
GROUP CLASSIFICATIONS

The regulations at issue give the local official — and, indirectly via the right of appeal, the local board
and the [Page 501] TRB — the authority to “grant modification to any of the provisions of the USBC,
provided the spirit and intent of the USBC are observed and public health, welfare and safety are
assured.” USBC § 107.1, 13 Va. Admin, Code 5-61-41 {emphasis added); see Code §§ 36-105, 36-114.
The BNBC, by confrast, originally limited the local official to modifications of the “structural or
mechanical provisions of [the BNBC].” BNBC § 107.1 (1987 ed.); see also BNBC § 107.1 (1996 ed.)
(deleting “structural or mechanical” language). We assume without deciding that the Housing Board, in
deviating from the language of the BNBC, intended to permit modification of any of the USBC's
provisions, not just its structural or mechanical provision. Nevertheless, the authority of the Housing
Board to permit modification is limited to that granted by the General Assembly in the enabling
legislation, see Code § 36-105, which implicitly allows modifications only to USBC provisions
governing “the manner of construction or materials.” See, e.g., Brown v. United Airlines, Inc., 34 Va.
App. 273, 276, 540 S.E.2d 521, 522 (2001) (noting legislative enactment which delegates to agency
authority to adopt rules and regulations for carrying out enactment does not permit adoption of
inconsistent rules or regulations).

The related statutory scheme does not expressly grant any power to the local official to modify the
USBC's provisions, It expressly grants such power only to the Housing Board, which “may modify,
amend or repeal any [USBC] provisions . . . after notice and hearing” and “in accordance with the
[APA].” Code §§ 36-100, 36-102, However, the legislature expressed its intent in Code § 36-105, which
provides that a party not satisfied with the local official's decision “concerning application of the
[USBC] or [the local official's] refusal to grant a modification to the provisions of the [USBC] covering
the manner of construction or materials to be used in the erection, alteration or repair of a building or
structure” may appeal to the local appeals board. In the absence of other statutory langtiage permitting
the local official to grant a modification of the USBC, we hold the legislature contemplated the local
official would have authority “to grant a modification” only to [Page 502] “the provisions of the
[USBC] covering the manner of construction or materials to be used in the erection, alteration or repair
of a building or structure,” as listed in Code § 36-105.
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‘THIS JOINT AGREEMENT, dated this 8% day of March, 2003, by and mEX X 3
between the TOWN OF EDINBURG, VIRGINIA, (‘Town’), and the | g=w =
COUNTY OF SHENANDOAH, VIRGINIA, (“Counly”). = i &
3 R’3

WHEREAS, the Town has adopted conditional zoning provisions in its
Zoning Ordinance; and

WHEREAS, under said conditional zoning provisions the Town mey accept
prolfered conditivns in zoning actions taken by the Town; and

WHEREAS, pursvant to Virginia Code § 15.2- 1300, the Town snd the
County desire to enler intu a Joint Agreement to provide for the Town to accept
proffers for the Denefit of the County, for the enforcement and administration of
proffers accepted by the Town for the benefit of the County, and for the County
to provide data to the Town for the Town’s usc in residential conditional zonings.

NOW, THEREFORE, the Town and the County de hereby jointly agree as
follows:

1. The duration of this Joinl Agrecment, shall be five (S) years, anc
may be renewed by ordinance by both jurisdictions,

2. The purpose of this Joint Agreement is to provide for the Town 1o
accept proffers for the benefit of the County and to provide for the enforcement,
and adminisiration of proffers accepled by the Town for the benefit of the
County.

3. The Town and Counly do not anticipate additional costs related
to Lhis Joint Agreement.

4. Upon the filing with the Town of an application for a residential
rezoning, the Town shall provide the County a copy of said rezoning application.

5.The County may provide the Town with informalion concerning
the Counl!y’s calculation of the net cost to Lhe County of public facililies and
services which would be generated by {he proposed rezoning, and the [iscal
impact to the County ol the proposed rezoning, which inforraation the Town may
use in any discussiong concerning proffer offers in conjunction with the
proposcd rezoning.

6. The Town may accept, proffers for the henefil of the County.




7. Administration of Proffers.

A. Proffers accepted hy the Town for the benefit of the County, both
munetary and non-monetary, shall be received and administered by the Town,
subject to the terms of this Agreement.

B. Cash proffers for the benefit of the County for facilities to be
provided by the County, shall be paid by the Town to the Counly as such proffer
payments are made to the Town. ‘

8. inlorcemenl of Proffers.

A. 1t is Lhe intent of the Town and the County that any cost of
cnlorcement of proffers, to include, without limitation, attorney (ees, court costs,
and expert witness fecs, shall be horne by the jurisdiclion benefiting from the

proffer.
B. For monetary proffers, 1the cost of enforcement shall be borne by

the jurisdiction which is to receive the monelary proffer. If monetary proffers are
to bhe received in part by both jurisdictions, the cost of enforcement shall be
shared by the jurisdictions pro rata based upnn the amount of thie monetary
proffer claimed for ¢ach jurisdiction. :

C. The cost of enforcement of non- monetary proffers shall be borme
by the jurisdiction to be primarily benclited by the non-monctary profler.

D. For circumstances not clearly covered by subparagraph Bor C
above, the Town and Couniy agree lo cuoperale in good fajth lo carry out the
intent set forth in subparagraph A, above.

E. In the event the Town is unable or fails for any rcason to enforce
proffers on any property subject to this Agreernent, lhe County shall have the
right Lo enforce such proffers, with the recipient of cash proffers and the
allocation of the expense of enforcement to be as set forth in this Agreement.

9. The Town and County recognize that future proffers may be of a
kind not expressly anticipated by this Agreement, The Town and the County
agree to usc their best efforts to handle proffers consistent with the basis of the
proffers and the terms of the proffers. The Town and the County further agree to
amend this Agreement in the futlure, where necessary, o address issues not
addressed by this Agreement including, without limitation, profiers that cxist on
praperty when such property comes into the Town by annexation or boundary

linec agreement.

10. The Town shall be responsible for the reporting requirements
under Virginia Code § 15.2-2303.2 for cash proflers collected by the Town and

paid to The County pursuant lo this Agreement.



11. In the event this Agreement is terminated prior to the payment
of all monetary proffers for the benefit of the County having been paid, such
monetary proffers will continue to be paid by the Town to the County as such
proffer payments are made to the Town. In the event this Agreement is
terminated prior {o the completion of non-monetary proffers for the benefit of the
County, such non-monetary proffers shall continue to be enforced as set forth in

paragraph 8, above,
WITNESS the ollowing signatures and seal:

Approved by the TOWN OF EDINBURG, VIRGINJA
Edinburg Town Council
the 8 day of March, 2005 @_\ QQ
By \=="" =S (SEAL)
7
Approved by the COUNTY OF SHENANDOAH, VIRGINIA

Shenandoah County
Board pf Supervisors

y
hedZay of 2005 v ﬂ el
thedX"day of Mlazzh 2005 BYZ—'—/H A/. Ojgmw (SEAL)

¥




Gumnty of Fhensndual

BOARD OF SUPERVISORS 600 North Main Street, Suite 102
WOODSTOCK, VA 22664
YINCENT E. POLING

DISTRICT 1 - DICK NEESE 540-856-2186

DISTRICT 2 - JAMES PATRICK 540-856-8320 COUNTY ADMINISTRATOR
DISTRICT 3 - DAVID E, FERGUSON 340-984-8777
DISTRICT 4 . BARRY D, MURPHY 3540-455-8484
DISTRICT 5 - DENNIS MORRIS 540-436-9148
DISTRICT 6 - CONRAD A, HELSLEY 540-465-4145

OFFICE OF COUNTY ADMINISTRATION

MARY T. PRICE
ASSISTANT COUNTY ADMINISTRATOR

o
540-459-6165 « FAX 540-459-6168
Email: shenco@co.shenandoah.va.ns

Website: http://co.shenandoah.va.us - O
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P.O.Box 67
Marshall, Virginia 20116-0067

Dear Mr. and Mrs. Gore:

As you are aware, the Shenandoah County Board of Supervisors approved your boundary line
adjustment request with the Town of Edinburg. This approval was given based on the sixty two-
lot concept plan developed by PHR&A, dated May 2005. In addition to the number of units and
type of units proposed, a critical element of the plan was the fifteen (15) foot landscape buffer

on the east/northeast portion of the development and the increased open space area. It was
represented during the approval process that the fifteen (15) foot landscape buffer and open space
would be established as an easement in favor of the home owners association. The homeowner’s
association would be responsible for the maintenance and up keep of the buffer and open space.

The Board of Supervisors anticipates that the above stated elements of the plan as well as cash
proffers will be included in your proffer statement. Please provide copy of the proffer statement

for my review prior tc submissicn to the Town of Edinburg.

Thank you.

Sincerely, .

V) eld

Vincent E. Poli
County Administrator

John Hash, PHR&A

c:
Dan Harshman, Town of Edinburg




REGULAR COUNCIL MEETING SEPTEMBER 13, 2005

The Edinburg Town Council met in regular session on Tuesday,
Sepember 13, 2005, with the Mayor calling Public Hearing to
order at 7: 00 P. M. The purpose of the Public Hearing was to
receive public comment on the proposed zoning of a piece of
property brought into the Town and also to receive public
comment on the subdivision of Phase 2 of the Edinburg Square
Development. Those attending the public hearing were James
Gore, John Hash, Rick Miller, David Williams, Mike O'Hara

and Ronald Ross. Mayor proceeded to advise Mr. Gore that

the proffer statement needs to be to the Town before the

Town Council could move forward on a rezoning decision. Mr.
Gore asked for conditional approval with him getting the docu-
ments to the Town within a few days. With no further discuss-
ion the public hearing adjourned.

Mayor Harshman called the regular meeting to order a 7;30 P.M.
with the mayor and all council members present,

Mayor welcomed visitors and advised that the two items under
new business would be moved up on the agenda as soon as the
minutes and treasurer's report.

L ey
Mayor requested to add an item to the agenda. He rjéﬁébtcd a

Closed Session to discuss a Personnel Matter as wmete v
2.2-3711 (A} (7) (1). it
»i -

rection that the location of the 12" water line o Q
Knit Road will tie Madison Village to Well # 2 lo%, pHEQtign
was seconded by Councilman Wood and passed. o g O

Mayor asked that two bills be added to the bills to be paid
that came in late. They are one to Fort Valley Nursery for
$85.00 and one to Billy Wakeman for $75.00 for straw.

Motion was made by Councilman Wadking, seconded by Councilman
Dellingexr and passed to pay the bills with the two additions.

Motion was made by Councilman Beachy to approve the rezoning
of the property recently brought into the Town limits for
Phase 2 of Edinburg Square Development. An amendment to this
moticn was made by Councilman Wadkins that this approval be
contingent upon receipt in the next five working days of the
proffer statement.and subsequent approval of said proffer
statement. Recorded vote as follows: Wadkins yes, Dellinger
yes, Beachy yes, Wymer yes, Haun yes, Wood yes, and Harshman

yes.

Motion was made by Councilwoman Haun, seconded by Councilman
Wwood and passed to approve the request for a 37-Lot subdivision
in Phase 2 of Edinburg Square contingent upon. receiving the
proper documents. Recorded vote as follows: Wadkins yes,
Dellinger yes, Beachy yes, Wymer yes, Haun yes, Wood ves,
Harshman yes.
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I
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Mr. James 6. Gore, Jr. 2Rl .
P. 0. Box 67 RS o
Marshall VA 20116-0067 aEl x E
Fax: (540) 364-2976 25w
255

.

RE: Proffer Agreement for the rezoning of Phase 2 of Edinburg Square Subdivisio;l.
Dear Mr. Gore;

There appears to be some confusion about what is being requested by the Town. The reference
to the County wanting a proffer statement came from the letter written to you by County
Administrator, Vince Poling, on June 20, 2005. T have included a copy of that letter to refresh
your memory. The Town does not know why the County felt they should review a Town document
before it was submitted to us, but the County Administrator obviously felt this was necessary.
Any reference I have made to the County's involvement in previous correspondence has been to
ask if you planned to honor the County's request before submitting it to the Town. Since you
never responded to my earlier letters of July 7 and August 19, T assumed you were planning to
only submit something to the Town.

The proffer statement is part of the rezoning of your wife's property. The only connection it
has to the subdividing of this property is that the subdivision can not take place unless the
property is properly zoned. When this property was brought into the Town limits it became
necessary for the Town to rezone it for the proposed use,

The Town considers the items you agreed to with the County to be conditions of this rezoning.
In addition o the number of lots and type of units, are the landscaped buffer and increased
open space to be administered by a homeowners association. These need to be spelled out in the
proffer statement as conditions of this rezoning.

In addition to these, you have verbally agreed to a landscaped buffer along the Route 11 side of
the development and the purchase and installation of the Town's historic style streetlights.
These also need to be spelied out in the proffer statement as conditions of this rezoning.




Page 2:

You have also stated that you agreed to the cash proffers that resulted from the County
running of the Fiscal Impact Model Analysis on this development in March 2005. The resulting
Fiscal Impact per Household was determined to be $6,501. I discussed the payment of this with
you on the phone. At that time it was decided that this will be paid to the Town on a per house
basis when the zoning permit is issued. The Town will be responsible for paying the County any
portion of these funds due to them. Your agreement fo pay these fees needs fo be included in
the proffer statement as a condition of this rezoning.

To recap: the items that were agreed to with the County boundary line adjustment, the items
the Town is requesting and the payment of the cash proffers are conditions of your rezoning
request, These items need to be included in a proffer statement to the Town.

Council set a deadline of Tuesday, September 20, 2005 for the Town fo receive, review and
approve this document, Without it the rezoning approval of September 13, 2005 will be void.
And as T stated earlier, without the rezoning the subdivision can not take place,

You mentioned at the meeting that Attorney Jay Neal had been working on the proffer
statement and it would not be a problem meeting this deadline. I am faxing a copy of this to Mr.
Neal in case he has not included all the items mentioned above. The Town will accept q faxed
copy of the signed statement to meet the deadiine, An original signed copy will need to be
mailed to the Town at your earliest convenience.

T hope this clears up any confusion on what the Town is requesting. I will be in and out of the
office today getting ready for the OLE Time Festival this weekend. I think my explanation of
this is clear enough to eliminate confusion on what is expected. But if you still have questions
please do not hesitate to call. T will check in at the office for messages.

Have a good weekend.

Sincerely,

Daniel J. Harshman
Mayor-Town Manager

Cc: Jay Neal, Attorney
Rob Kinsley, Shenandoah County Planning and Zoning
John Hash, PHR&A
Vince Poling, Shenandoah County Administrator
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September 19, 2005 =3 —
Mr. Vince Poling T LR
County of Shenandoah ’ ERETE
500 North Main Street

Woodstock, VA 22664

RE: PROFFER AGREEMENT FOR PHASE 2
OF EDINBURG SQUARE SUBDIVISION

_ Dear Mr, Poling:

In considecation of the action of the County of Shenandoah to permit a town
boundary kne adjustment, { hereby agree to the following terms and conditions
for the rezoning of my property that is the subject of annexation into the town of
Edinburg, which was recently in the County of Shenandoah.

1. The property shall be zoned R-1 resiiential for exclusive use as single
facoily homes,

2. The property shall be subdivided into 37 residential building lots that
conform to the requirement of the Edinburg zoning code for R-1.

3, A 15 foot tandscape buffer shall be piaced on the east/north east
portion of the development,

4. An increased open space area will be placed on the property

5. The 15 foot landscape buffer and open space will be established as an
easement in favor of the home owners association, which will be
responsible for the maintenance and up keep of the buffer and the open

space.

6. | agree 1o pay to the town, the proffer fee of $6,501.00 on each of the
37 new homes at the time of issuance of the individual zoning permits.

Sincersly, - =
W M‘,_, - M

Jennifer Grafton-Gore
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TAX PARCEL IDENTIFICATION NOS.: 70{(6)) 2-6 & 70((A)} 179-18

DECLARATION OF COVENANTS, CORDITIONS AND RESTRICTIONS

of

EDINBURG SQUARE SUBDIVISION

THIS DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
{the "Declaration®) is made as of March 17, 2006, by Jennifex
Joan Grafton-Gore (hereinafter referred to as "Declarant™) to be
indexed as Grantors. .

RECITALS:

A. The Declarant is the Owner of certain real property
located in the Town of Edinburg, Shenandoah County, Virglnia,
known as Lots 25 through 61, inclusive, Edinburg Squaxe
Subdivision Phase II, as the same are duly subdivided, platted
and recorded by an instrument (the "Subdivision Plat") recorded
in the Shenandoah County Circuit Court Clerk's Office in Deed
Book 1271, at Page 761, which is incorporated herein by this
reference.

B. The Declarant desires to create on the Property (as .
hereinafter defined) a residential community (sometimes referred
to herein as the “"Development")which shall have permanent open
spaces and other common facilities for the benefit of the
community.

C. The Declarant desires to provide for the preservation
of the values of the community and such other areas as may be
subjected to this Declaration, and, to this end, declares and
publishes their intent to subject the Property to the covenants,
conditions, restrictions, and easements, aa hereinafter set
forth, it being intended that they shall run with the Property
and shall be binding on all persons or entities having or
acquiring any right, title or interest in the Property or any
part thereof and shall inure to the benefit of each Owner
thereof.

D. NVR wishes to join into this declaration to exhibit it’s
consent to all of the terms, conditions, and covenants set forth

CO
";;b
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herein.

NOW, THEREFORE, the Declarant, for and in consideration of
the premises and the covenants contained herein, grants,
establishes and conveys to each Owner of a Lot, mutual, non-
exclusive rights, privileges and easements of enjoyment on equal
terms and in common with all other Owners of Lots; and further,
the Declarant and the Associlation declare the Property to be
held, transferred, sold, conveyed and occupied subject to the
covenants, conditions, restrictions, reservations, and easements
as hereinafter set forth, which are for the purpose of
protecting the value and desirability of, and shall run with,
the Property and be binding on all parties having any right,
title or interest in the Property or any part thereof, their
respective successors and assigns, and shall inure to the
penefit of each Owner thereof,

ARTICLE I
DEFINITIONS

Section 1. "aAgsociation" shall mean the Edinburg Square
Owners' Association, a non-stock corporation organized under the
laws of the Commonwealth of Virginia. The Association shall
have the power to adopt reasonable rules and regulations
regarding the use and maintenance of Common Areas.

Section 2. "Builder” shall mean and rzefer to any person
or entity (other than the Declarant) who acquires more than two
(2) Lots for the purpose of constructing a Dwelling Unit for
sale.

Section 3. "Common Area” shall mean all areas shown on
the Plat as "Open area" or "Common area", all of which shall be
deeded to the Rssociation and shall be maintained by the
Association.

Section 4. "Declarant" shall mean and refer to Jennifer
Grafton-Gore or her assigns to whom she assigns any or all of
her rights as Declarant pursuant to this Declaration by
assignment recorded in the Land Recoxds. If the Declarant
consists of more than one (1) person or entity, the rights and
obligations of the Declarants shall be several and shall be

based upon and apportioned in accordance with the number of Lots
owned by each Declarant.

Co
ot
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Section 5. YDeclaration" shall mean and refer to this
Declaration of Covenants, Conditions and Restrictions applicable
to the Property, which Declaration is recorded in the Office of
the Clerk of the Circuit Court of Shenandoah County, Virginia.

Section 6. "Dwelling Unit" shall mean and refer to any
improvement to the Property intended for any type of independent
Ownership for use and occupancy as a residence by a single
household and shall, unless otherwise specified, include within
its meaning (by way of illustration but not limitation) patio or
zero lot line homes, townhouses and detached homes.

Section 7. "Lot" shall mean and refer to any plot of land
created by and shown on a lawfully recorded subdivision plat of
the Property upon which a Dwelling Unit could be constructed in
accordance with applicable zoning ordinances, with the exception
of the Common Area and streets dedicated to public use.

Section 8. "Owner" or "Lot Owner' shall mean and refer to
the record Owner, whether one (1) oxr more persons or entities,
of the fee simple title to any Lot, including a contract seller
but excluding those holding such interest in a Lot solely by
virtue of a contract to purchase a Lot or as security for the
performance of an cbligation, If more than one (l) pexrson or
entity is the record Owner of a Lot, the term "Owner" as used
herein shall mean and refer to such Owners collectively, so that
there shall be only one (1) Owner of each Lot.

. Section 9. "Plat" refers tc the subdivision plat, dated
February 9, 2006, prepared by John W. Clark II, Land Surveyor,
recorded in the Shenandoah County Circuit Court Clerk's Office
in Deed Book 1271, at Page 761.

Section 10. "Propexrty" shall mean and refer to that
certain real property described as Lots 25 through 61,
Bdinburg Square Subdivision Phase II, but spacifically excluding
0ld Lot 1, Edinburg Square Subdivision, as duly subdivided,
platted and recorded on the Subdivision Plat, recorded in Deed
baook 1230 at Page 451, and such additions thereto which, from
time to time, may be added hereto, (An earlier Edinburg Sguare
Subdivision, containing 6 lots, was previously platted and
recorded. Lot 1 was sold therefrom, but lots 2 through 6 have
been redeveloped intce the Development to which this declaration
applies. Lot 1 of the original Edinburg Sguare Subdivision is

3.
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not bound by this Declaratiom, "property" shall include any lots
in land added to the Development, as set forth herein.

Section 11. "Public Entity” shall mean and refer to any
governmental entity or agency, including, without limitation,
the Board of Supervisors of Shenandoah County, Virginia, the
Virginia Department of Transportation, any legislatively created
Water and/or Sewer Authority, the Edinburg Town Council, the
Town of Edimburg, Virginia. The phrase “"Public Entity" shall
not include charitable, volunieer, oI civic organizations,
including, without limitation, churches, volunteer fire
departments and rescue squads, and organizations such as the
YMCA.

Ssection 12. "Structure®" shall include, but not be limited
to, any building or portion thereof, wall, door, window, roof,
deck, play eguipment, greenhouse, skylight, solar panel, fence,
pool, pavement, driveway or appurtenances to any of the
aforementioned.

Section 13. "Supplementary Declaration” shall mean and
refer to a supplement to this Declaration which adds additional
real property to the real property encumbered by this
pDeclaration. Such Supplementary Declaration may, but is not
required to, impose, expressly or by reference, additional
restrictions and obligations on the land subjected by that
Supplementary Declaration to the provisions of this Declaration.

ARTICLE IT

RESTRICTIVE COVENANTS

Section 1. The Property shall be used exclusively for
residential purposes except as provided in Section 19 hereof.
The Declarant reserves the right, for itself and any Builder,
pursuant to a recorded subdivision or resubdivision plat, to
alter, amend, and change any lot line or subdivision plan or
plat. Ne building shall be erected, altered, placed or
permitted to remain on any Lot other than one Dwelling Unit and
appurtenant structures, approved by the appropriate Public
Entity, for use solely by the occupant of the Dwelling Unit.

Section 2. No Structure or addition to a Structure shall
be erected, placed, altered or extarnally improved on any Lot

Co
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until the plans and specifications, including design, elevation,
material, shape, height, color and texture, and a site plan
showing the location of all improvements with ‘grading
modifications, shall be filled with and approved in writing by
the Declarant, and, if required, by the appropriate Public
Entity and, where required, appropriate construction permits
obtained.

Section 3. No clothing, laundry or wash shall be aired or
dried on any portion of the Property within public view.

Section 4. No fence, wall, tree, hedge or shrub shall be
maintained in such a manner as to obstruct sight lines fox
vehicular traffic.

Section 5. An Owner shall, at all times, maintain Iits
property and all appurtenances thereto in good repair and in a
state of neat appearance. All grassy areas of a lawn shall be
kept mowed and shall not be permitted to grow beyond a
reasonable height. Except as required for proper sight lines,
no tree of a diameter of more than four (4) inches measured two
(2) feet above ground level shall be removed without the
approval of the Architectural Review Board.

Section 6. No noxious or offensive activity shall be
carried on upon the Property, nor shall anything be done or
placed thereon which is or may become an annoyance oI nuiszance
to the neighborhood. No exterior lighting on a Lot shall be
directed outside the boundaries of the Lot.

Section 7. The only signs permitted on the Property shall
be customary home and address signs and reasonable real estate
sale or lease signs ("RPexmitted 8igns"), No more than one (1)
Permitted Sign shall be displayed to public view on any Lot and
must be less than or equal to two (2) square feet in total
surface area and may not be illuminated. 2ll Permitted Signs
advertising the property for sale or rent shall be removed
within three (3) days from the date of the conveyance of the Lot
or of the execution of the lease agreement, as applicable. All
signage must be in conformance with Zoning Requirements.

Section 8. No domesticated or wild animal shall be kept or

maintained on any Lot, except for common household pets such as
dogs and cats which may be kept or maintained, provided that

-150
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they are not kept, bred or maintained for commercial purposes
and do not create a nuisance or annoyance to surrcunding Lots or
the neighborhood and are kept in compliance with applicable
governmental ordinances. Law enforcement and animal control
personnel shall have the right to enter the Property to enforce
local animal control ordinances.

Section 9, Trash shall be collected and stored in trash
receptacles only and not solely in plastic bags. Trash and
garbage receptacles shall not be permitted to remain in public
view except on days of trash collection, except those
receptacles designed for trash accumulation located in the
Common Area. No accumulation or storage of litter, new or used
building materials, or trash of any kind shall be permitted on
the exterior of any Dwelling Unit.

Section 10. To the extent not inconsistent with federal
law, exterior television and other antennae, inecluding satellite
dishes, are prohibited, unless approved in writing by the
Declarant. The Declarant shall adopt rules for the installation
of such antennae, which rules shall reguire that antennaes and
satellite dishes be placed as inconspicuously as possible and
screened from wview; provided, however, that all such rules
relating to antennae and satellite dishes shall not unreasonably
delay installation, interfere with reception or increase the
cost. It is the intent of this provision that the Declarant
shall be able to strictly regulate exterior antennae and
satellite dishes to the fullest extent of the law and should any
regulations adopted herein or by the Declarant conflict with
federal law, such rules as do not conflict with federal law
shall remain in full force and effect.

Section 11. No person shall paint the exterlor of any
building, or portion thereof, a color different than the
original color of said building or portion thereof without the
proposed color having been first approved in writing by the
Declarant.

Section 12. The exteriors of all Structures shall be kept
in good maintenance and repair. No structure shall be permitted
to stand with its exterior in an unfinished condition for longer
than six (6) months after the commencement of construction. 1In
the event of fire, windstorm or other damage, the exterior of a
structure shall not be permitted to remain in a damaged
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condition for longer than three (3) months, unless expressly
excepted by the Board in writing.

Section 13. No fence or enclosure shall be erected or
built on any Lot until first approved in writing by the
Declarant as to location, height, material and design. Any
fence or wall built on any Lot shall be maintained in a proper
manner so as not to detract from the value and desirability of
surrounding property. All fences or enclosures must conform to
the standards and specifications adopted and published from time
to time by the Declarant.

Section 14. No inoperable, junk, unregistered, unlicensed
or uninspected vehicle shall be kept on the Property. No
portion of the Property shall be used for the repair of a
vehicle.

Section 15. No commercial or industrial wvehicle, such as
put not 1limited to moving wans, trucks, tractors, trailers,
vans, wreckers, tow trucks, hearses and buses, shall be
regularly or habitually parked or parked overnight on the
Property.

' Section 16. MNo recreaticnal vehicles or equipment, such as

but not limited to boats, boating equipment, travel trailers,
camping vehicles or camping equipment shall be parked on the
Property without the prior, written approval of the Declarant,
as to location, size, screening and other relevant criteria.

Section 17. The Declarant shall have the right to tow any
vehicle parked or kept in violation of the covenants contained
within this Article, upon twenty-four (24) hours' notice and at
the vehicle Owner's sole expense.

Section 18. Any rental agreement for a Dwelling Unit must
be for an initial period of at least six (6) months, must be in
writing and must be subject to the rules and regulations set
forth in this Declaration. Every such rental agreement must
include a provision stating that any failure by the tenant, its
household members or guests, to comply with the terms of such
documents shall be a default under the rental agreement, and the
Owner shall be responsible for enforcing this provision.

Section 19. The provisions of this Article shall not apply

50
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to the development of or construction of improvements on the
Propexty by the Declarant, a Bullder, or their respective
assigns. The Declarant and any Bullder or their respective
assigns wmay, during their construction and/ox sales period,
erect, maintain and operate real estate sales and construction
offices, model homes, displays, signs and special lighting on
any part of the Property and on or in any building or structure
now or hereafter erected thereon.

Section 20. The Declarant shall have the authority to
adopt such rules and regulations regarding this Article as it
may from time to time consider necessary or appropriate,

ARTICLE ITIT
ARCHITECTURAL REVIEW BOARD

Section 1. Composition. The Architectural Review Board
shall be comprised of the Declarant as long as the Declarant
owns a lot within the Subdivision. Upon Declarant selling its
last lot, Declarant shall appoint a 3 member (all members being
required to be Lot Owners) Architectural Review Board, to make
all decisions originally reserved to the Declarant. Members
shall serve three (3) year terms. After the appointment of the
first Board, successor Boards shall be appointed by a majority
vote of the Lot Owners, with each lot, whether owned by one or
more persons, belng entitled to one vote for each of the three
positions, to be voted upon at a meeting held in Edinburg,
Virginia, after written notice at least 30 days in advance is
provided to all Lot Owners. 40% of the Lot Owners present at
such meeting, in person or by written proxy, shall constitute a
gquorum sufficient for election purposes. The top 3 vote
getters in any such election shall be deemed to be duly elected.

Section 2., Vacancies. Appointments to fill wvacancies in
unexpired terms shall be made in the same manner, election by
majority vote, cast in person or by proxy.

Section 3, Duties. The Members of the Architectural
Review Board shall regulate the external design and appearance
of the Property and the external design, appearance and location
of the improvements thereon in such a manner =o as to preserve
and enhance property values and ¢t¢ maintain harmonious
relationships among structures and the natural vegetation and
topography, after the initial construction. During the perxiod
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the Architectural Review Board 1is the Declarant, it shall
requlate all initial construction, development or improvements
on the Property. In furtherance therecf, the Architectural
Review Board shall:

(a) review and approve or disapprove written
applications of Owners for proposed alterations or additions to
Lots;

(b) periodically inspect the Property for compliance
with adopted, written architectural standards and approved plans
for alteration:

{¢) adopt procedures for the exercise of 1its duties;
and

{d} maintain complete and accurate records of all
actions taken by the Architectural Review Board.

Apprcoval by the Architectural Review Boaxd of a correctly filed
application shall not be deemed to be an approval by the
applicable Public Entity nor a waiver of the applicant's
obligation to obtain any required governmental approvals or to
comply with applicable local ordinances.

Section 4. Failure to Act. In the event the Architectural
Review Board fails to approve or disapprove a correctly filed
application within sixty (60) days of the receipt of the
application sent by Registered Mail or Certified Mail-Return
Receipt Requested, then thereafter the application shall be
deemed granted, except for those applications for additions or
alterations prohibited by this Declaration, in which case no
disapproval is necessary to uphold the prohibition. Failure of
the Architectural Review Board to enforce the architectural
standards or to notify an Owner of noncompliance with
architectural standards or approved plans for any period of time
shall not constitute a waiver by the Architectural Review Board,

Section 5. Enforcement. Any exterior addition, change or
alteration made without application to, and approval of, the
Architectural Review Board shall be deemed to be in viclation of
these covenants and may be required by the Board or any Lot
Owner to be restored to its original condition at the offending
Owner's sole cost and expense.

g9
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Section 6. Exemption. NVR shall be exempt from all
architectural  restrictions and limitations, provided all
building plans by NVR are approved by Declarant. The issuance of
an occupancy permit by the Shenandoah County Department of
Building Inspection shall be deemed conclusive proof of the
compliance of NVR with the texms of this exemption.

ARTICLE IV
EASEMENTS

Section 1. The Declarant grants and reserves a blanket
eagement to the Declarant, its agents and employees, and to any
person employed by or on behalf of the Declarant, and to all
police, fire, ambulance personnel and all similar pexsons, to
enter upon the Property in the exercise of the functions
provided for by +this Declaration, and in the event of
emergencies and in the performance of governmental functions.

Section 2. When not an emergency situation or a
governmental function, the rights accompanying the easements
provided for in Section 1 of thiz Article shall be exercised
only during reasonable daylight hours and then, whenevex
practicable, only after advance notice to, any Owner or tenant
directly affected.

Section 3. If any improvement on the Property now or
hereafter encroaches on any other portion of the Property by
reason of {(a) the original construction thereof by the Declarant
or its assigns, which shall include, but not be limited to, any
driveway which encroaches over a Lot's boundary line and
draining of rainwater from roofs, (b) deviations within normal
construction tolerances in the maintenance, repair, replacement
or reconstruction of any improvement, or (¢} the settling or
shifting of any land or improvement, an easement is hereby
granted to the extent of any such encroachment for both the
encroachment and its maintenance for the period of time the
encroachment exists. The Owner of the encroaching Iimprovement
shall also have an easement for the limited purpose of
maintenance of the encroaching improvement. This easement does
not relieve any Owner or any other person from liability for
such Owner's or other person's negligence or willful misconduct.

Section 4. The Declarant, a Builder and their respective

-10-
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agents and employeeés shall have a right of ingress and egress
over any easement areas as required for construction on and
developiment of the Property.

Section 5. 8o long as the Declararit or & Builder owns any
Lots within the Property, there is reserved to the Declarant oz
the Builder a right to¢ grant non-exclusive essements over any
Lot for the purposes of installing, repairing and/or maintaining
utility lines of any sort, including but not limited to storm
drains and drainage swales, sanitary sewers, gas lines, eélectric
lines and cables, water lines, telephone lines,
telecommunication lines and cables, and the like, and for any
purpose necessary for the Declarant or a Builder or its assigns
to obtain the release of any bonds posted with a municipality,
governmental agency or regulatory agency, subject to required
approvals by any Publiec Entity, as appropriate. Aany such
easements shall not interfere with constructed improvements on
any lot, and any disturbed area must be restored as nearly as
practicable to its pre-disturbance condition,

Section 6. There is reserved to the Déclarant and Builder
an easement and the right to grant and reserve easements or tg
vacate or terminate easements across all Lots as may be raguired
by any govermmental agency or authority or utility in connection
with the release of improvement bonds or the acceptance of
public streets for state maintenance with respect to the
Property, subject to required approvals by any Public Entity, as
appropriate,

Section 7. 'S0 long as the Declarant owns any Lots within
the Property, there is reserved to the Declarant a non-exclusive
.easement over all Tots fox the purposes of correcting drainage,
regrading, maintenance, landscaping, mowing and erecting street
intersection signs, -directional signs, temporary promotional
signs, entrance features, lights and wall features, and for the
purposeé of executing any of the powers, rights, or duties
granted to or imposed o the Declarant herein. The exercise of
the rights granted/reserved herein shall not interfere with any
constructed improvements, and any disturbed surface area shall
be restored to its pre-disturbance condition, as nearly as is
practicable, This non-exclusive easement shall also be
exercisable by Builder, with the prior written consent of
Declarant, until a peried of two years has expired after the
issuance of the last Occupancy permit issued to Builder in the

11~
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development.

Section 8. Subject to the terms of this Declaration, the
Declarant shall have the right to add additional Land to this
Declaration and to provide for similar rights, duties, and
obligations for the Ouwnexrs of lots located as part of such
additional land, inciuding the right to usage of common Areas.

Section 9. The Declarant reserves easements for Storm
drainage, water lines , and sanitary sewer lines, as shown on
the svbdivision Plat. In thé area of water and sanitary sewer
lines, the Declarant may install and maintain such lines,
restoring any disturbed surface area as nearly as practicable to
its pre~disturbance condition. In the area of storm drainage
easements, Declarant may grade or imstall pipes and culverts, as
reasonably necessary to properly channel storm water pursuant to
the approved storm water management plah for the develcpiment.
No Lot Owner shall re-grade the &drea of -a stomm drafhage
casement, without the prior written consent of Declarant or the
Town of Edinburg: B1]l such easements may be assigned to the
Town or the Assoclation as determined by Declarant.

ARTICLE V
DEDICATION

Section 1. Dedication for Public Use. During any period of
construction and development, the Declarant has the unilateral
right without the consent of any Owner or Mortgagee to execute
and record an amendment to the Declaration withdrawing any
. portion of the owned by the Declarant or a Builder, if such land
is dedicated or to be dedicated to public use, subject to
reguired approvals by any Public Entity, as appropriate.

ARTICLE VI
COMMGN AREA

Section 1. Title and UPKEEP. The DECLARANT, on behalf of
itself and its successors and assigns, hereby covenants that the
COMMON ARER, if &ny, in the Subdivision, will be conveyed to the
Association in fee simple, subject to all easements and other
encunbrances then of record {including those created by this
Decliaration), prior to the recordation of the conveyance of any
LOT. UPKEEP of the COMMON AREA, 4if any, shall Dbe the

212~
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responsibility of the Bssociation.

Notwithstanding anything contained herein, however, the
Association shall have the right from time to. time, if in its
sole discretion it deems appropriate, to lease land, facilities
or other amenities to be used in common by the Owners. Such
jeages shall be made upon such terms and conditions as the
Asspciation shall deem proper and during the term of such lease
any property so leased shall be treated as COMMON AREA during
the term of said lease subject to the definitions contained
herein and the applicable provisions and regulations contained
herein governing such COMMON AREA.

Notwithstanding any thing contained herein the Assoclation
shall have the right, in its sole discretion, to enter into
lease agreements, easements, and/oxr licenses, to allow
individuals or groups to use COMMON AREA in the development in
common with the Owners. Any such agreement entered into by the
Association shall provide for appropriate payment to the
Association to compénsate for any use or enjoyment of the COMMON
ARER by a person other than Owners.

Section 2. Right of Use and Enjoyment. Appurtenant to gach
LOT, whether or not mentionéd in the deed thereto, shall be an
easement which is hereby created entitling all persons lawfully
occupying or residing on any LOT to enjoy the COMMON AREA in
common with all PERSONS oceupying or residing on other LOTS. Any
purported conveyance or other transfer of that easement without
tHe LOT to which it is appurtenant shall be veoid. The easements
created by this Section are subject to the right of the
Association, and in  accordance with its Articles of
Incorporation and Bylaws, to: (I) regulate the use and enjoyment
of the COMMON. AREA, (1i) cause a lien to be placed on the COMMON
ARER to seture the payment of money borrowed by the Association,
(iii} suspend the rights granted by this Sectioh in the case of
PERSONS who violate the Rules and Regulation, promulgated by the
Association, or to occupy or reside on LOTS for which an
assessment or fee owed to the Association ls dus but not paid,
except that no such suspension shall deny access to any LoT
lawfully entitled to occcupy the same; and (iv) dedicate, convey
or otherwise transfer the COMMON AREA or any portion(s) thereof
or estates or interests therein to any governments or
governmental agencies, or to grant any easements Over and
through the same to public utility companies.

&

»13-



TGS AL VL) DY DIVALI G Wi

BOOK 1277me0510 |

Section 3. Assesaments. Each Lot Owner shall pay an
annual assessment to the Association, to be paid no later than
January 31 of each year, which funds shall be used to maintain
the Common Areas, and to fulfill all obligations of the
Assocliation and the Architectural Review Board under this
declaration. The amount of the initial assessment shall be
established by Declarant, which amount shall continue until such
time as modified by Declarant, or until Declarant has sold all
Jots owned by Delarant in the development, including any
adjacent lands later added to the development by Declarant. Upon
Declarant conveying all lots, d&dnd the organization of the
Asscciation, the amount of the annmual assessment shall be
determined by the Associdtion, but inm no event shall be raised
more than 20% in any vyear, over the previous years amount,
without the prior approval of 60% of the Association members,
voting in person or by proxy, at a duly called meeting of the
Association. Unpaid assessments sghall accruwe interest at an
annual rate of 12%, and constitute a lien upon the lot for which
such assessments are unpaid, but such  lieti  shall be
avtomatically subordinate to any recorded Deed of Trust upon
such pzoperty, and a purchaser taking title from or through a
foreclosure shall not be responsible for such unpaid
assessments. Auny reasonable legal fees incurred by the
Association in collecting unpaild assessments shall be added to
the amount owed. In No event shall Declarant be responsible for
lot assessments on a Lot owned by Declarant prior to the time it
has been sold or conveyed by Deglarant. Upon Declarant
organizing a meeting for the initial organization of the
Assoclation, and the conveyance to the Association of all Cosion
Areas as set forth herein, and upon the delivery to the
Association of all assessments collected by Declarant, Declarant
shall hawe no further obligation to the Association,

ARTICLE VII
GENERAL PROVISIONS

Section 1. Enforcement. The Declarant, the Association,
or any Owner shall have the right, but not the obligation, to
enforce, by a proceeding at law or in equity, all restrictions,
conditions, covenants, <reservations, easements, liens and
charges now or hereafter imposed by the provisions of this
Declaration unless such right is specifically limited. Failure
by the BAssociation or by any Owner to enforce any right,
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ptovislion, covenant or condition which may be granted by this
Declaration shall not constitute a waiver of the right of the
Declarant or an Owner to enforce such right, provision, covenant
or condition in the fufure. All rights, remedies and privileges
granted to the Declarant, the Association, or any Owner pursuant
tg any term, provision; covenant or condition of the Declaration
shall be deemed to be cdumulative and the sxercise of any one or
more thereof shall not be deemed to constitute an election of
remedies nor shall it preclude the party exercising the same
from exercising such privileges as may be granted te such party
by this Declaration or at law or in equity.

Section 2, Severability: Headings; Confllct. Invalidation
of any one of the provisions of this Declaration by judgment or
court order shall in no way affect any other provision, which
shall remain in full force and effect. Titles of patagraphs are
for convenience only and are not intended to limit or expand the
covenants, rights or obligations expressed therein. In the case
of any conflict between the applicable zoning regulations and
this Declaration, the regulations shall contzol.

Section 3. Duration; Amendment. The covenants and
regtrictions of this Declaration shall rin with and bind the
land and shall inure to the benefit of and be enforceable by the
Declarant or the: Owner of any Lot subject to this Declaration,
their respective legal representatives, heirs, successors and
assigns, unless such right is specifically limited, for a term
of twenty (20) years from the date this Declaration is recorded,
after which time the covenants and restrictions of this
Declaration shall be automatically extended for sucoessive
perivds. of twénty (20 years each. The covenants and
restrictions of this Declaration may be amended in whole or in
part with the assent of at least sixzty-seven percent (67%) of
the Members. Any amendment must be properly executed and
acknowledged (in the manner required by law for the execution
and acknowledgment of deeds) and recorded among the Land
Records. '

Section 4. Special Amendment. Notwithstanding anything

herein to the contrary, the Declarant may unilaterally amend -

this Declaration for any readon prior to the first conveyance of
a Lot to an Owner other than the Declarant or a Builder, and
tliersafter may make any amendment required by any of the federal
mortgage agencies, such as the Veterans Administration, Federal
Housing Administration, Federal Wational Mortgage Association,

v] G
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or Pederal Home Loan Mortgage Corporation, or by the applicable
local governmental agencies, as a condition of the approval of
this Declaration, by the execution ard recordation of such
amendment followiny notice to all Members. The Declarant further
reserves the right to make reasonable unilateral amendments
within 3 years of the date of the execution of this Declaration
to correct clerical or drafting oversight errors, provided
however that no such amendment shall interfere with any
constructed improvements, or inpose greatex financial
obligations on Lot Ouwners than as origihally set forth herein.

Section 5. Walver. The Declarant, as long as it owns any
lots in the development, and as the present most interested
party in maintaining the high guality of development which by
these covenants is Sought to be assured for the Property, hereby
expressly reserves unto itself ‘(so long as these restrictions
are in effect), the ungquaiified right to waive or alter from
time to time such of the herein contained restrictions as it may
deem best, as to any one or more of the Lots, which waiver or
alteration shall be evidenced by the mutuval written consent of

the Declarant and the then-Owner of the Lot as to which some or

all of said restrictions are to be waived or altered; such

written consent to be duly acknowledged and recorded among the.

Land Records.

Section 6, Withdrawable Real Estate.

(a) The Declarant shall have the unilateral right,
without the consent of a# Lot Owner any Mortgagee, to execute and
record an amendment to this Declaration withdrawing any portion
of the Property on which Dwelling Units have not been
constructed; provided, however, that not more than five (5)
yvears have lapsed since the date such Property was subjected to
this Declaratien.

(b} Upon the dedication or the conveyance to any
Public Bntity of any portion of the Property for public
purposes, this Declaration shall no longer be applicable to the
land so dedicated or conveyed., Notwithstanding the foregoing,
if such portion of the Property is subsequently re-conveyed to
an entity which is not a Public Entity, then this. K Declaration

shall once again apply to the poxtion of the Property no longer
owned by a Public Entity.

18-
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ARTICLE VIII

MISCELLANEQUS PROVISIONS

Section 1. Membership in the BAssociation and Notice
Thereof. Each Owner shall be a member of the Association from
the time he becomes an Owner and until the time he ceases to be
an Owner, and shall give written nétice of his acquisition of
title to the Secretary of the Association immediately following
such acquisition, stating the name(s) and address{es) of the
PERSON (S) constituting the new Owner and the number(s}) of the
LOT(8) acquired. If two or more PERSONS comprise the Owner of a
LOT, they shall collectively constitute only one member of the
Association but each of them shall be entitled to attend all
meetings of the Assodiation.

Section 2. Anendments. No Amendment to this Declaration
shall become effective except upon the recordation of the same
among the lahd records, certified by an Officer of the
Association to have been approved in writing by all of the
PERSONS comprising the Owners entitled to cast ‘at least three-
fourths (3/4) of the votes in the Association. KNotwithstanding
the provisions of the preceding sentence, the DECLARANT reserves
the right (for as long as the DECLARANT is an Owner) to amend
unilaterdlly any provisions of this Declaration to satisfy the
requirements of any government, governmental agehcy or
governmentally regulated corporation or Association which
insures or guaranties MORTGAGES or which purchases MORTGAGES {or
participates in MORTGAGES) from banks, savings and loan
Association, or other institutional lenders, or of any
perspective MORTGAGEE requiring such amendment as a precondition
of making MORTGAGE loans on the PROPERTY or any LOTS.

WITNESS the following signature and seal: .

Name:

Owner:

. Jennifex/Grafton-Gore

-17-
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COMMONWEALIH OF VIRGINIA,
COUNTY OF SHENANDORH, to wit:

I, the undersigned Notary Public, in and for the
jurisdiction aforesaid, do hereby certify that  Jennifer Joan
Grafton-Gore, whose name is signed to the foregoing Declaration
of Covenants, Conditions and Restrictions, appeared before me
and personally acknowledged the same in my Jjurisdiction
aforesaid. .

GIVEN under my hand and seal this 17th day of March, 2006,

My commission,expire /3003
¢

Notary @ublic

INSTRUMENT 204001
RECORDED IN THE c_LEﬁEq o o
AR O Ny o
DENISE E. BARBs CLERK

RECORDED BY: SFF

(% 2]
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TAX PARCEL IDENTIFICATION NOS.: 70 6 2+6, 70 A 179@
FIRST AMEMDEENT TO
.-g.‘_‘.;[ : ORDITIONS
of
THIS ' FIRST AMENDMENT TO DECLARATION OF COVENANTS,
CONDITIONS

ND. RES‘I’RI’C’_I"IONS OF EDINBURG SQUARE SUBDIVISION is
made this [¥ %\ day of Wﬁf , 2006, by  Jennifer Joan
Grafton-Gors, to be indexed as a "Grantort® and a "Grantee'.
RECTTALH:

1. Jennifér Joan Grafton-Gore recorded a Declaration of
Covenants, Conditions and Restrictions applicable to Edinburg

|| gquiare sSubdivision on the 2™ day of November, 2005, in the

Clerk's Office of the CCirouit Court of Shenandoah County,
Virginia, in Deed Book 1251, at Page 0562.

2. Article VII, Section 4, entitled "Special aAmendment®,
reserved the right to the Declarant, Jennifer Joan Grafton-Gore,
to .make reasonable unilaterally amendments within three years
from the date of the exegution of the Declaration to correct
clerical or drafting errors.

3. Paragraph A under the Recitals in Deed Book 1251,
Page 0562, Page 1 of the Covenants, refers to the Subdivision -

| Plat erroneously as belng recorded in Deed Book 1230, at Page . '

320, when, in fact, it is vecorded in Deed Bock 1230, at Ppage -
0451, ' :

NOW, THEREFCRE, Jennifer Joan Grafton-Gore hereby amends

Paragraph A o¢of the Recitals of the Declaratiocn of Covenants,

Conditions and Restrictions of Edinburg Square Subdivision to-
reflect that the Subdivision Plat is recorded in the Clerk's

Office of the Circult Court of Shenandoah County, Virginia, in

Deed Book 1230, at Page 0451.

Except as amended, the Covenants

will remain in full force
and effect as originally written.

iy
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SECOND AMENDMENT TO THE DECLARATION OF
COVENANTS, CONDITIONS AND RESTRICTIONS
FOR
EDINBURG SQUARE SUBDIVISION

THIS SECOND AMENDMENT TO THE DECLARATION OF

I| COVENANTS, CONDITIONS AND RESTRICTIONS FOR EDINBURG
SQUARE SUBDIVISION, as amended, is made thisal 3. day of Maec k.

2070 _, by JENNIFER JOAN GRAFTON-GORE, (“Declarant’) o be
indexed as 4 “Geantor” and “Grantee”, and acknowledged by UNITED BAN
{“Noteholdet™), and MARK B, CATLLAHAN, (“Substitute Trustee”).

RECITALS:

1. Jennifer Joan Grafton-Gore, as Declarant, recotded: @iy a Declaration of
Covenants, Conditions and Restrictions applicable to Edinbusg Squate Subdivision on
the 2* day of November, 2005, in the Cledk’s Office of the Circuit Court of
Shenandozh County, Vitginia, in Deed Book 1251, page 0562, covering Lots 1-24
inclusive of said Subdivision (hereinafter “2005 Declaration”) (i) 2 Declaration’ of
Covenants, Conditions and Resttictions of Bdinburg Squate Subdivision, dated March
17,2006 and recotded in the aforementioned Cletk’s Office at Deed Book 1277, page

| 497, coveting lots 25-61 inclusive of said Subdivision (“Phase 1), (hereinafter “2006

Declasation™) and (i) a First Amendment to Declatation of Covenants, Conditions
and Restrictions of Edinburg Square Subdivision dated March 17, 2006 and tecorded
in the afotementioned Clerk’s Office at Deed Book 1277, page 515.

2. Asticle IV, Section 6, of both the 2005 Declaration and the 2006 Declaation
reserved the right to the Declasant, Jennifer Joan Grafton-Gote, the right to, “grant

and teserve easements . . across all Lots as may be tequited by any governmental |
in connection with . . . the acceptance of public streets for state |

maintenance with respect to the Property.”

3. The Fitst Amendment to Declaration did not amend, alter or abtogate the
Declatant rights recited in recital paragraph 2 above.

4, VDOT and the Town of Bdinburg ate tequiring of the Declarant to provide
said public agencies and authorities easements covering the as-constructed sidewalks,
and those ateas reasonably required by said agencies and authorities for futute
sidewalk construction, within all Lots of Edinburg Square Subdivision as desctibed in

b
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the 2005 Declaration, 2006 Declatation and all recorded Plats and othet documents
describing the Propetty subject to both Declarations, as an explicit and non-waivable
condition of accepting the streets shown on the Plats attached to the 2005 Declatation
and 2006 Declaration, and s constructed within the Subdivision, as public streets.

5 Declarant has had Patton Hattis Rust and Associates; Bruce J. Frederick L.S.

_ptepate a plat entitled “Plat Showing Sidewalk Easement for Edinburg Square
' Subdivision & Edinbutg Squate Subdivision Phase II” and dated, November 20,2009,

(the, “2009 Plat”) showing the easements tequired by the public agencies and

 authotities over the Lots, for existingand futute sidewwalks necessaty for acceptance of
' the public streets within the subdivision into the public road system. '

6. The 2009 Plat is attached heteto as Exhibit A and incorporated herein by
reference. ‘ ’

7. United Bank has 2 lien on the propesty that.is subject to this Declaration.
United Bank and its ‘Substitute Trustee join in the Declatation to evidence theit
consent.

NOW, THEREFORE, Jennifet Joan Grafton-Gore heteby amends Atrticle TV of
the 2005 Decliration and Article IV of the 2006 Declaration adding a new “Article IV,
Section 107 stating as follows:

“Section 10.. Declarant heteby grants and resetves mutual ctoss easements for |

sidewalk construction, ipkeep and usage within the area shown on the 2000 Platas “¢’
Sidewalk Basement”. The sidewalk easements shown on the Plat, and gtanted and
reserved herein, ate fot the mutual benefit of the Lot Ownets, their guests, invitees
and the public for customary sidewalk usage. The Declatant, het successors and
assigns, and the Association may govern the usage of said mutual sidewalk easements
herein granted and reserved in their discretion for the benefit of the Property. The
Association shall provide for the maintenance and upkeep of the sidewalks within the
Subdivision pet theit powets and authorities under the Declaration.”

This amendment and addifion to the 2005 Declaration and 2006 Declaration is
made putsuarit to the powers reserved to the Declarant under Asticle IV, Section 6 of
said Declarations.

Bxcept as amended, the Covenants will remain in full force and effect as originally
wrltten,

s
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THIS AMENDMENT (*arhendment”) is made this 21 7 day of November, 2013 by the Lot
Owners/Members of Edinburg Squars Subdivision, Phase il {*Edinburg Square”}).

WHEREAS, at least sixty-seven percent (67%) of the Lot Owners/Membets of Edinburg Square
approved-an Ainendmeni to the Declaration of Covenants, Conditions and Restrictions of Edinburg
Square Subdivision dated March 17, 2006, and recarded in Deed Book 1277 at page 0497,
arnong the land records of Shenandoah County, Virginia, and as amended by First Amendmant
to Declaration of Covenants, Conditions and Restrictions of Edinburg Square dated March 17,
20086, and recorded In Deed Book 1277 at page 0515, and as further amended by Second
Amendment to. the Declaration of Covenants, Conditions and Restrictions for Edinburg Square
subdivision dated March 23, 2010, and recorded in Deed Book 1486 at page 0520 among the
atoresaid land records {collectively the “Declaration”); '

NOW THEREFORE, the Declaration shall be de‘émed to be amended to read as follows:

Article 1; Section 4, “Declarant” shall mean and refer to Gary Foltz or his assigns
to whom he assigns any and 2l rights as Deglarant pursuant 1o this Declaration
by assigriment recorded in the Land Records. If the Declarant consists of more
than one {1) person or entity, the rights anid abligations of the Daclarants shali
be several and based upon and apportioned in accordance with the number of
Lots owned by each Declarant.

Article i; Sectign 6. “Dwelling Unit” shall wean and refer to any improvements
to the Property Intended for any type of Independent Ownership for use and
ocecupancy  as a residence and shall, unless otherwise specified, include within
its meaning (by way of illustration but not limitation} patio or zero fot fine
homes, townhouses, dupfexes, and detached homes.

o Qo 49 13}“‘:{"“’““?‘“’) @,
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Article I; Section 8. *Owner” or “Lot Owner” or “Membaer” shall mean and refer
to the record Owner, whether one (1} or more persons or entities, of the fee
simple title to any Lot including-a contract seller but exduding those holding

_such interestiria Lot solely by virtue of a.contract to purchase a Lot or as
security for the performance of an obligation. If more than one (1) person or
entity Is the record Owner of a Lot, the term “Owner” as used herein shall mean
and-refer to such Owners coflectively, so that there shall be only one (1) Owner
of each Lot.

Article iI; Section 1, The Property shall be used exclusively for residential
putpases.except as provided in-Section 19 of Article Il of the Declaration. The
Declarant reserves the right, for itsalf and any Builder, pursuantto a recorded
subdivision-of resubdivision plat, to alter, amend, and change any lot iine er
subidivision ptan or plat. No.building shall be erected, altered, placed or
permitted to remalh on ahy Lot othier than one or more Dwelling Units and
appurtenant structures, approved by the approptiate Public Entity, for use solely
by the occupants of the Dwelling Units.

Articte Vill; Section 2 2. Amendments, No Amendment to this Declaration shall
_becorme effective except upon the recordation of the same among the land
records, certified in agcordance with the provisions of Va. Code §55-515.1(F), as
amended, or such successar statute, Notwithstanding the preceding senterice,
the Declarant reserves the right to amend unilaterally any provisions of the
_ Declarationas may reserved untothe Deglarant by the Declaration, and to
satisfy the requirements of any government, governméntal agency or
. governmentally regulated corporation or association which insures o
guarantees mortgages or which purchases (or participates in morigages) frem
BHanks, savings and loan associations, or other lenders, or of any perspective
mortgagee requiring such amendment asa precondition of making such
mortgage loan on the property or any lots.
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IN WITNESS WHEREOFE, the Lots Owners/Membiers have caused this Amendment to the
Daclaration of Covenants, Conditions and Restrictions of Edinburg Square Subdivision, Phase II,
to be signed pursuant to due and proper suthority as of the date first set furth ahove, the
undersigned hereby certifying In accordance with Virginla Code & 55-515.1(F) that the requisite
57% ofthe Lot Owners/Members have voted to approve this Amendment.

COMMONWEALTH OF VIRGINIA,
COUNTY OF SHENANDOAH, to-wit:

Wit .
X ‘;{}hmg?" c,g} a Notary Public in and for the jurisdiction aforesaid, does heraby certify that
Gary g&?@y&bﬁiﬁ%&@@ &-;igned to the foregoTng Amendment, and who. Is a Lot ODwner/Member and/or
who _liig.&.gﬁ Proxy for ‘3 TokOwner/Member of Edinburg Square Subdivision, Phase (i, has acknowledged
the s,:_i?:a Béﬂﬁmi%&he #foresald jurisdiction,
-;"-:’ "-,_m Cdm'\‘:.;mb _:; .-:F
%, Gi%eﬁ%gr%nd and seal on this
T o)

4 o
..........

v of Tvemhen 2013,

Notary butllic, Reg. No. __ V267t 7/

My Comm/ission Expires: 7{/ 3 E// 26\%

COMMONWEALTH OF VIRGINIA,
COUNTY OF SHENANDOAH, to-wit:

The undersigned, a Notary Public in and for the jurlsdiction aforasaid, doas hereby certify that
, whose name is signed to the
foregoing Amendment, and who is 3 lot Owner/Member and/or who holds a Proxy for 2 Lot

owner/Member of Edinburg Square Subdivision, Phase H, has acknowledged the saimé before me in the
aforesaid jurisdiction.

" Given under my hand and seal ori this day of November, 2013,

Notary Public, Reg. No.

My Commission Explres:




PROPOSED AMENDED PROFFER STATEMENT
Original Rezoning: #2005-01 Transitional to Residential-1

Original Property Designation: = Tax Map Lots # 180-parcel A & # 179-parcel C
Original Owner and Applicant:  Jennifer Grafton-Gore.

Current Property Designation:  Lots 32-33.34.35-36 & Lots 39-40-41-42-43-44-45-46-47-48-49-50-51 -
52-53-54-55-56-57-58-59-60-61 Edinburg Square §gub v@o@?haseﬁ

xzL =
Current Property Owner: G. B. Foltz ﬁ; § !
Applicant: G. B. Foltz gﬁ.&, -— gt

sic o L
Project Name: Edinburg Square, Phase I gg;;.‘ X E’

:U':-él_,.', - .
Original Date of Proffers: September 19, 2005 . ; Sj f:-;

R R

Revision Date(s): May 13,2014

The undersigned hereby proffers that the use and development of the subject property as described
above, shall be in strict conformance with the following conditions, which shall supersede all other proffers that
may have been made prior hereto. The above referenced Residential-1 conditional rezoning was approved by
the Edinburg Town Council on September 18, 2005 with the owner and applicant at that time proffering that the
use and development of the subject property as described above, shall be in strict conformance with those
conditions set forth in the Proposed Proffer Statement dated September 19, 2005, a copy of which is attached
for reference. Revisions to said September 19, 2005 Proposed Proffer Statement were presented by the

undersigned at a Public Hearing held on Tuesday May 13, 2014,

The headings of the proffers set forth below have been prepared for convenience or reference only and
shall not control or affect the meaning or be taken as an interpretation of any provision of the proffers, The
improvements proffered herein shall be provide at the time of development of that portion of the Property
adjacent to or including the improvement or other proffered requirement, uniess otherwise specified herein. The
term Applicant as referenced herein shall include in its meaning all future owners and successors in interest,
When used in these proffers, the “Master Development Plan”, shall refer to the plan entitled “Edinburg Square
Subdivision — Phase 2, Preliminary Plat, 37 Lot Subdivision” dated August 2005 to be amended, and shall

include the following:

1. LAND USE:

1.1 The property shall be zoned R-1, Residential for the use as duplex dwellings as defined in Chapter
175, Zoning § 175-2 of the Edinburg Town Code. Total number of duplex dwellings shall not exceed
50% of the total number of dwellings in Phase I and Phase II of the Edinburg Square Subdivision

1.2 The 28 existing lots owned by the undersigned shall be sebdivided to permit the selling of individual
units up to the maximum number of duplex dwellings as allowed by § 175-7 Residential District R-

1, D. Area regulations {2).

1.3 Recreational Open Space will be provided in Phase 2 of said project in addition to the ex15t1.ng open
space provided in Phase 1 of project,




2. ARCHITECTURAL, SIGNAGE AND LANDSCAPING:

2.1

22

23

24

A fifteen (15) foot landscaped buffer area shall be provided along the Route 11 side of the
development.

A fifteen (15) foot landscaped buffer area shall be provided along the east/nc;rtheast boundary of the
development adjacent to the Edinburg Manor Subdivision.

The 15 foot landscaped buffer and recreational open space shall be established as Easements in favor
of a home owners association to be established with the responsibility for the maintenance and up

keep of these areas.

The street lighting for the development shall be provided by the historic style streetlights common to
the Town. These shall be purchased and installed throughout the development by the undersigned;
once installed and operational, the ongoing maintenance and operation of these historic style
streetlights shall become the responsibility of the Town.

3. MONETARY CONTRIBUTIONS TO OFFSET FISCAL IMPACTS:

3.1

The Applicant shall contribute to the Town of Edinburg the sum of $2,899 per lot for 2 fotal of 28
lots, based on the Fiscal Impact Analysis Model prepared by Anderson and Associates, at the time of
issuance of each Certificate of Occupancy by the Shenandoah County Building Department for the
first 28 individual units sold. It shall be the Applicant’s responsibility to ensure that paymant is

made to the Town of Edinburg.

The Applicant voluntarily proffers the above conditions associated with the rezoning of said Property.

Respectfully Submitted,

PROPERTY OWNER AND APPLICANT:

G. B. Foltz Date



TOWN OF EDINBURG 101 TOWN HALL AVENUE EDINBURG, VIRGINIA 22824
Edinburg Town Councll Special Meeting Agenda, September 16, 2014

1. Callto order Special Meeting — Mayor Harshman

2. Planning Commission Report

3. Old Busineas:

{A) Second reading and co

nsideration of an Ordinance to Amend Chapter 175, Zoning, Article i,
District Regulations §175-7, Residential District R-1, D. Area regulations, (2) and (3).

(B) Ratify amendment to the Proffer Statement that were approved by Town Council on May 13,
2014.

_ (C) Consideration of proposed subdivision of 28 fots in Phase 2 of Edinburg Square Subdivision.
4, Remarks: Mayor and Council

5. Adjournment
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Page 2:

You have also stated That you agreed to the cash proffers that resulted from the County
running of the Fiscal Impact Model Analysis on this development in March 2005. The resulting
Fiscal Impact per Household was determined to be $6,501. I discussed the payment of this with
you on the phone. At that time it was decided that this will be paid to the Town on a per house
basis when the zoning permit is issued. The Town will be responsible for paying the County any
portion of these funds due to them. Your agreement to pay these fees needs to be included in
the proffer statement as a condition of this rezoning.

To recap: the items that were agreed to with the County boundary line adjustment, the items
the Town is requesting and the payment of the cash proffers are conditions of your rezoning
request. These items need to be included in a proffer statement to the Town.

Council set a deadline of Tuesday, September 20, 2005 for the Town to receive, review and
approve this document, Without it the rezoning approval of September 13, 2005 will be void.
And as I stated earlier, without the rezoning the subdivision can not take place.

You mentioned at the meeting that Attorney Jay Neal had been working on the proffer
statement and it would not be a problem meeting this deadline. I am faxing a copy of this to Mr.
Neal in case he has not included all the items mentioned above. The Town will accept a faxed
copy of the signed statement to meet the deadline. An original signed copy will need to be
mailed to the Town at your earliest convenience,

T hope this clears up any confusion on what the Town is requesting. I will be in and out of the
office today getting ready for the OLE Time Festival this weekend. I think my explanation of
this is clear enough to eliminate confusion on what is expected, But if you still have questions
please do not hesitate to call. I will check in at the office for messages.

Have a good weekend.

Sincerely,
S e 2

Daniel J. Harshman
Mayor-Town Manager

Cc: Jay Neal, Attorney
Rob Kinsley, Shenandoah County Planning and Zoning
John Hash, PHR&A
Vince Poling, Shenandoah County Administrator

111



EXHIBIT

PROPOSED PROFFER STATEMENT ’ 2
REZONING: | # 2005-01 ..
- Transitional to Residential-1
PROPERTY: Tax Map Lots # 180-parcel A & # 179-parcel €
OWNER: , . Jennifer Grafton-Gore
APPLICANT: Jennifer Grafton-Gore Do B2
a'ﬂs P
hEL S n
PROJECT NAME: Edinburg Square, Phase 2 wiil = F.'
X oo |
ORIGINAL DATE 5z
OF PROFFERS: September 19, 2005 2l W
18 &

REVISION DATE(S): N/A

The undersigned hereby proffers that the use and development of the subject property
ag described above, shall be in strict conformance with the following conditions, which shall
supersede all other proffers that may have been made prior hereto. In the event that the
above referenced Residential-1 conditional rezoning is not granted as applied for by the
applicant, these proffers shall be deemed withdrawn and shall be null and void. Further, these
proffers are contingent upon final rezoning of the Property with “final rezoning” defined as
that rezoning which is in effect on the day following the last day upon which the Town of
Edinburg Town Council (the "Council") decision granting the rezening may be contested in the
appropriate court. If the Council's decision is contested, and the Applicant elects not to submit
development plans until such contest is resolved, the term rezoning shall include the day
following entry of a final court order affirming the decision of the Council which has not been
appealed, or, if appealed, the day following which the decision has been affirmed on appeal. If
this application is denied by the Council, but in the event that an appeal is for any reason
thereafter remanded to the Council for reconsideration by a court of competent jurisdiction,
then these proffers shall be deemed withdrawn unless the Applicant shall affirmatively readopt
all or any portion hereof in a writing specifically for that purpose.

The headings of the proffers set forth below have been prepared for convenience or
reference only and shall not control or affect the meaning or be taken as an interpretation of
any provision of the proffers. The improvements proffered herein shall be provide at the time
of development of that portion of the Property adjacent to or including the improvement or
other proffered requirement, unless otherwise specified herein. The term Applicant as
referenced herein shall include in its meaning all future owners and successors in interest,
When used in these proffers, the "Master Development Plan”, shail refer to the plan entitled
"Edinburg Square Subdivision - Phase 2, Preliminary Plat, 37 Lot Subdivision” dated August

2005, and shal} include the following:

Fok,
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Froffer Statement: Jemifer Graf fon-Gore

1. LAND USE:

i1

1.2

13

The property shalt be zoned R-1, Residential for the exclusive use os single family
homes,

The property shafl be subdivided into 37 residential building lots that conform to the
Requirements of the Edinburg Town Code for single family homes.

Recreational Open Space will be provided in Phase 2 of snid praject in addition to
existing open space pravided in Phase 1 of project,

2, ARCHITECTURAL, SIGNAGE AND LANDSCAPING:

2.k

2.2

2.3

24

A fifteen (15) foot Jandscoped buffer area shall be provided along the Route 11 side
of The developmen.

A fiftoen (15) foot landscaped buffer area shall be provided along the east/northeast
boundary of the developmen? adjaceat to the Edinburg Maner Subdivisian.

The 15 foot landscaped buffer and recreational open space will be established os
Easements in favor of a home owners asseciation 1o be established with responsibility
for the maintenance and up keep of these areas.

The lighting for the development will be provided by the historic sﬁrlc streetlights
common 1o the Town, These will be purchased and installed throughout the

_ development by the property owner.

3. MONETARY CONTRIBUTIONS TO OFFSET FISCAL IMPACTS:

31

The Applicant shall contribute to the Town of Edinburg the sum of $6,501 per lot,
based on the Fiscal Tmpact Analysis Mode! prepared by Anderson and Associates, at
the time of issuance of ach zoning permit on the subject property. The Town of
Edinburg will be responsible far distributing the appropriate amount 1o Shenandoah

County,

The Applicant voluntarily proffers the above conditions associated with the rexoning of said

Property.

Respectfully Submitted, - ) o .
PROPERTY OWNER AND APPLICANT M&% 4’43 ~/ et I8, .S
Jennifer Grafton-Gere Deate
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AD
Q 03 THIRD AMENDMENT TO DECLARATION OF
COVENANTS, CONDITIONS AND RESTRICTIONS
OF EDINBURG SQUARE SUBDIVISION

THIS AMENDMENT (“Amendment”) is made this _c2/ 57 day of November, 2013 by the Lot
Owners/Members of Edinburg Square subdivision, Phase [l {“Edinburg Sguare”).

WHEREAS, at least sixty-seven percent {67%) of the Lot Owners/Members of Edinburg Square
approved an Amendment to the Declaration of Covenants, Conditions and Restrictions of Edinburg
Square Subdivision dated March 17, 2006, and recorded in Deed Book 1277 at page 0497,
among the land records of Shenandoah County, Virginia, and as amended by First Amendment
to Declaration of Covenants, Conditions and Restrictions of Edinburg Square dated March 17,
2006, and recorded in Deed Book 1277 at page 0515, and as further amended by Second
Amendment to the Deciaration of Covenants, Conditions and Restrictions for Edinburg Square
subdivision dated March 23, 2010, and recorded in Deed Book 1486 at page 0520 amaong the
aforesaid land records {collectively the “Declaration”);

NOW THEREFORE, the Declaration shall be deemed to be amended to read as follows:

Article 1: Section 4. “Declarant” shall mean and refer to Gary Foltz or his assigns
to whom he assigns any and ail rights as Declarant pursuant to this Declaration
by assignment recorded in the Land Records. If the Declarant consists of more
than one (1) person or entity, the rights and obfigations of the Declarants shall
be several and based upon and apportioned in accordance with the number of
Lots owned by each Declarant.

Article 1: Section 6. “Dwelling Unit” shall mean and refer to any improvements

to the Property intended for any type of independent Ownership for use and
occupancy as a residence and shall, unless otherwise specified, include within
its meaning (by way of illustration but not limitation) patio or zero lot line
homes, townhouses, duplexes, and detached homes.
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Article 1; Section B. “Owner” or “Lot Qwner” or "Member” shall mean and refer
to the record Owner, whether one {1) or more persons or entities, of the fee
simple title to any Lot including a contract sefler but excluding those holding
such interest in a Lot solely by virtue of a contract to purchasea Lot or as
security for the performance of an obligation. f more than one (1) person or
entity is the record Owner of a Lot, the term “Owner” as used herein shall mean
and refer to such Owners collectively, so that there shall be only one (1) Owner
of each Lot.

Article I; Section 1. The Property shall be used exclusively for residentiat
purposes except as provided in Section 19 of Article Il of the Declaration. The
Declarant reserves the right, for itself and any Builder, pursuant to a recorded
subdivision or resubdivision plat, to alter, amend, and change any lot line or
subdivision plan or plat. No building shall be erected, altered, placed or
permitted to remain on any Lot other than one or more Dwelling Units and
appurtenant structures, approved by the appropriate Public Entity, for use solely
by the occupants of the Dwelling Units,

Article Vill: Section 2. Amendments. No Amendment to this Declaration shafl
become effective except upon the recordation of the same among the land
records, certified in accordance with the provisions of Va. Code §55-515.1{F), as
amended, or such successor statute. Notwithstanding the preceding sentence,
the Declarant reserves the right to amend unilaterally any provisions of the
Declaration as may reserved unto the Declarant by the Declaration, and to
satisfy the requirements of any government, governmental agency or
governmentally regulated corporation or association which insures or
guarantees mortgages or which purchases (or participates in mortgages) from
hanks, savings and loan associations, or other lenders, or of any perspective
mortgagee requiring such amendment as a precondition of making such
mortgage loan on the property or any lots.
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IN WITNESS WHEREQF, the Lots Owners/Members have caused this Amendment to the
Declaration of Covenants, Canditions and Restrictions of Edinburg Square Subdivision, Phase I,
to be signed pursuant to due and proper authority as of the date first set forth above, the
undersigned hereby certifying in accordance with Virginia Code § 55-515.1(F) that the requisite
67% of the Lot Owners/Members have vated to approve this Amendment.

Loy

. # [vd
Ga ry,FoEtfz/

COMMONWEALTH OF VIRGINIA,
COUNTY OF SHENANDOAH, to-wit:
\“mnumﬂ i
\]‘Z\b‘é@m{g@gﬁe&{, a Notary Public in and for the jurisdiction aforesaid, does hereby certify that
Gary 'i@@‘.; w&ék’é’&:@ﬁfe‘, féas‘igned to the foregoing Amendment, and who is a Lot Owner/Member and/or
who 1:}‘%&%%“ Pro‘ﬁ;qu} 'a_?of_::_OwnerIMem ber of Edinburg Square Subdivision, Phase I, has acknowiedged

the g‘fge ﬁéﬁi%%ﬁ%&gjéhe ;zforesaid jurisdiction.
N %??3‘-20‘2 £ F AP
Z Gu?e,nm.@g@n&iﬁgnd and seal on this ___ff_"_l:-‘__.:_r__ y of Hovember, 2013.
RN Ol B T N b i
0, MOTARY P JWN
“itrggy gty b
13 . - o R |
Notary Duﬁ&,%eg. No.  \Z2@p 717

COMMONWEALTH OF VIRGINIA,
COUNTY OF SHENANDOQAH, to-wit:

The undersigned, a Notary Public in and for the jurisdiction aforesaid, does hereby certify that

: , whose name is signed to the
foregoing Amendment, and who is a Lot Owner/Member and/or who holds a Proxy for a Lot
Owner/Member of Edinburg Square Subdivision, Phase Il, has acknowledged the same before me in the
aforesaid jurisdiction.

Given under my hand and seal an this day of November, 2013.

Notary Public, Reg. No.

My Commission Expires:

*. -,

D



REGULAR COUNCIL MEETING MAY 13, 2014

The Edinburg Town Council met for a Public Hearing on Tuesday, May 13, 2014, Mayor Harshmen
called the Public Hearing to order at 7:00 p.m. Al Council Members were present. Also present were
visitors; Mr, Walt Talbott, Mr. Paul Blacet, Mrs. Vicki Blacet, Mr, John Chunta, Mr. Russell
Brungard, Mr, Brad Pollack, Mr. Thomas Hutchinson, Town Police Chicf, Michael Clem and Town
Maintenance Suparvisor, Ronald Ross.

&

— Pl
LAY -
The purpose of the Public Heering was to receive comments on proposed amendments : fisting=
Proffer Statement for Phase II of the Edinburg Square Subdivision for the lotsnow owhed §E. 8
GB. Foltz. weiit o~
e
Mr. Harshman asked if any of the visitors had any comments. i - [T
HES T
Edinburg Square resident, Mr. Brad Pollack stated that he rented a hore in Edinburg %'g = U
several years; and he is now a homeowner there. Mr. Pollack told the Town Council that Hpfafa o=

problem with the proposed changes in the existing proffers for Edinburg Square, whicH cusently cAh
for single-family homes. He stated that the requirement for single-family homes was set before the
property was brought into the Town. He feels that this was agreed to by the developer, the County
and the Town when Phase 2’s nearly 40 lots were made part of the Town. He stated that the County
and Judge Hupp would have to agres to change the existing proffers along with the Town. Mr.
Pollack does not feel that it is proper for the Town to consider any changes in either the single-family
homes or the cash proffers that are part of the existing proffers. Mr. Pollack apologized for bringing
this to the Town's attention at such a late date; he only became aware of the proffers when he received
the April 30® letter from Mayor Harshman about the public hearing, Mr. Pollack also stated that the

© restrictive covenants in Edinburg Square do not allow anything but single-family homes and that the
current developer cannot change them to allow for duplexes, Mr. Pollack stated that he understood
that the developer has prepaid $72,000 for tap fees for a project that probably is not going bappen. He
hopes that the Town will be able to pay these fees back with the tax revenues that will be coming in
soon. He asked that the Town Council vote againat or take no action on the amendments. Mayor
Harshman asked Mr. Pollack if the restrictive covenants allow the Home Owners Association (HOA)
to amend the covenants. Mr. Pollack said that the HOA could, but there was no HOA. The Mayor
pointed out that until a project is completed, the developer acts as the HOA. This was the case with
the original developer and the bank ook over the HOA when they foreclosed on the property. The
new owner of the majority of the undeveloped subdivision has now taken over as the HOA until he
has completed the development and tummed over the maintenance of the open space to the HOA
formed by the individual property owners. The Mayor stated that the Town feels that Mr. Foltz as the
current HOA has the right to change the restrictive covenants, Mr, Pollack asked if the Town had ever
cut the grass in Edinburg Square. The Mayor stated that the Tovm has ncver cut the grass and it has
always been the job of the HOA, which is now Mr. Foltz. Mr. Harshman also stated that the Towns
feel that Mr, Foltz hes taken the proper steps with his request for the proposed amendments. Mr.
Pollack stated that he thinks Mr. Harshman is dead wrong, Mr. Pollack also stated that he had
attended a property owners meeting that Mr, Foltz held at Creekside Catering and that most of the
owners there were against this. Mr. Harshman asked if the property owners have asked Mr, Poltack to
speak for them. Mr. Pollack answered that nio, they had not. Edinburg Square resident, Mr. Paul
Blacet stated that he did always think that the development would be completed a5 single-family
homes and that many of the property owners are concerned about their property values and views, He
stated that he is on the fence about the proposed change to duplexes. Mr. Harshman stated that he had
contacted a realtor after the question of the property values was raised at & previous meeting. The
realtor he talked to has been involved in a mumber of recent foreclosure sales within Edinburg Square
and thought that the duplexes would actually help stabilize and possibly raise the existing home

values.

With no additional comments from visitors; a motion was madc by Councilman Beachy and seconded
by Councilman Hite to adjourn the Public Hearing. Motion carried, The Public Hearing was
adjourned at 7:21 p.m.

EXHIBIT




Regular Council Meeting May 13, 2014 2

The Edinburg Town Council met in regular session on May 13, 2014, Mayor Harshman called the .
meeting to order at 7:31 p.o. and welcomed the visitors, All Council Members were present, Town
Atiomey Kevin Black was also present. Visitors included: Mz, Wait Talbott, Mr, Brad Pollack, Mr.
Thomas Hutchinson, Town Police Chief, Michac] Clem and Town Maintenance Supervisor, Ronald
Ross.

Councilman Beachy reported that there should be a correction to the April 8, 2014 minutes. On page
5, paragraph 6, the 2™ line should read “According to Theater Shenandosh, they had an average of
120 people at the 10 performances”. A motion was made by Councilman Beachy and seconded by
Councilman Wood to approve the minutes of the April 8, 2014 meeting with the correction. Motion
carried. A motion was made by Councilman Beachy and seconded by Councilwoman Wymer to
approve the April 23, 2014 Public Hearing minutes and the April 30, 2014 special meeting minutes.
Motion carried.

The Treasurer’s report was reviewed. A motion was made by Councilman Beachy and seconded by
Councilman Wood to approve the Treasurer’s report and to pay all the bills as presented. Motion
carried,

Water and Sewer Committee Chairman, Councilwoman Minnick called attention to EEMA’s Report
and to Ron Ross’s report. Mr, Harshmau, reported that the issues with the new influent purap have
been worked out. A larger impeller has been instalied and both pumps are working.

Mr. Harshman also reported that the RBC blower, which was reported on last month, needed new
bearings. This work was done by Price Electric of Broadway and reconneeted by Crawford Electric,
Mzr. Harshman reported that he doesn’t know what the total cost of the repairs will be and that the
Town is also waiting on the company to come do the alignment. The alignment is going to cost
$1,394 instead of $900 which Mr, Harshman reported last month,

Mr. Harshman reported that a digester blower went out and Excelsior Blower Systems made the
repairs on site, which cost $2,698. Afier scheduling this, the Town discovered that a kungle valve on
the digester blower required repair and it was sent off to be evaluated and repaired. The Town has not
received a quote on this yet, but Mr. Fansler from EEMA will be checking the status tomorrow,

Mr. Harshman also reported that a PVC cleanout plug made its way to the sludge pumps and broke
into a number of picces and damaged both sludge pumps. Mr. Harshman also reported that pump #1
was sent to Wood Equipment to be rebuilt at a cost of $3,231, Mr, Fansler is going to replace the
rotor and stator in pump #2 once pump #1 is back in service, The rotor and stator cost $2,390 plus

shipping.

Mr. Harshman reported that membranes are needed for filter #1 at the WIP, as well as two butterly
valves that were malfunctioning. The Town had hoped to hold off until August, but things just keep
getting worse. The cost for six membranes and two valves is $7,030 plus shipping. Mr, Harshman
reported that the membranes are coming from Australia, so it’s hard to say when they will arrive.

Mr. Harshman also reported that this years Consumer Confidence Report (Water Quality Report) is
now on the Town website. Being able to put this online is something new that the EPA is allowing as

of this year, which saves the Town the cost of printing and mailing approximately 700 reports.

The Street Committee had no report. Mr. Harshwan reported that he, Mr. Ross and VDOT met with
Ms. Bobbie Sainz today. One of the things that was discussed was the installation of curb and gutter
on Hisey Street along Ms. Sainz’s property. This is being proposed to eliminate any damage and
crosion caused by the snow plowing done by the Town, Mr. Harshman reported that VDOT's bridge
crew is going to do the work and they have asked if the Town would be willing to fund up to $500 for
concrate. Even thongh this may not oceur, Mr. Harshman would like to have an answer for VDOT if
it does come up. A motion was made by Councilman Beachy and seconded by Councilman Wood to
fund up to $500 to VDOT for concrete. Motion carried.



Regular Council Mesting May 13, 2014 3

The Ordinance Committee had no report. Mr, Harshman reported that the Board of Supervisors
decided not to take over the new Stormwater Management Regulations from DEQ. The County plans
to sez how things go for a year or two before adopting a County program. This means that DEQ will
be handling stommwater management for the Town as of July 1, 2014,

Personnel Committee Chairman, Councilman Hite thanked the Mayor for the Newsletter explaining
the water and sewer fee increases in the new budget and for reporting that Edinburg still is the lowest
in water/sewer fees.

The Finance Comrnittee had no report.
Health and Safety Committee Chairman, Councilman Wood called attention to Chief Clem’s report.

The Property Committes had no report.

Mr, Harshman reported that the Town is having sorme issues with the property owners at the southem
e¢nd of Cedarwood Cemetery. The Town has installed a rope across the property line to stop them
from driving through the cemetery to access their backyard. The Town has also received complaints
about their dogs being chained outside and scaring visitors at the cemetery. Mr. Harshman stated that
he believes that the Town will need to look into some type of privacy fence along the property line in
the near future.

Park Committee Chairman, Counciliman Wood reported that thers have been more cars at the park on
Saturdays and Sundays, and that thers is now water in the pool. Mr. Harshman reported that he and
Mr. Ross met with the Humane Society and decided on a Iocation for their new storage building.
They have ordered a tan building with green trim to coordinate with the color scheme at the Park.

The Insurance Committce bad no report. Mr. Harshman reported that he heard back on the Town's
grant request to the Virginia Department of Game and Inland Fishery for a rain garden at the Edinburg
Mill was turned down.

Mr. Harshman reported that he attended the April Tourism Council Meeting, and he will provide
copies of the minutes as soon as they are available.

Mr. Harshman reported that Mr. Gary Yew with the Shenandoah County Fire and Rescue along with
Fire Marshall, Mr. David Ferguson are organizing a training course called “Incident Command
System Overview for Executives and Senior Officers™. This will be a half-day class designed for
clected officials and staff to provide 2 better understanding of how incident management works and
what their roles are in typical emergencies that each jurisdiction may face, Mr, Harshman stated that
Shenandoah County Fire and Rescue would Kke to know if any of the Town Council is interested in
attending this type of training, and if so, to please let him know.

M. Harshmean reported that he met with Mr. Allen Gray from Gray’s Tree Service to get his opinion
oz the two cedar trees behind the Town Hall. Mr. Gray feels that both trees are healthy and do not
need to be removed, Mr., Gray did recommend that the Town lighten the canopy of the trées, so that
the wind coming over the roof of the building does not imapact them as much. Mr. Harshman seported
that this would cost $350 and that he went ahead and scheduled the work. Mr. Harshman reported that
he relayed this information to Mrs, Safranek, who lives behind the Town Hall.

Mr. Harshman reminded the newly re-clected council members to get swom in before July 1, 2014.
Mr, Harshman reported that the ARB did not meet this month.

Mer, Harshman reported that the Planning Commission did not meet last month.

The Zoning Administrator had no report.
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The Town Attomey had no report.

Mr, Harshmean asked Couneil if only the title could be read for the second reading of an Ordinance to
Amend Chapter 68, Article I Water, Sewer and Trash Fees § 68-3, Rates Established, A motion was
made by Councilman Beachy and seconded by Councilman Dellinger to allow Mr. Harshmag to read
just the title for the second reading of an Ordinance to Amend Chapter 68, Asticle I Water, Sewer and
Trash Fees § 68-3, Raies Established, Motion carried. Mr. Harshman read the title. A motion was
made by Councilman Beachy and seconded by Councilman Dellinger to adopt the Ordinance to
Amend Chapter 68, Article II Water, Sewer and Trash Fees § 68-3, Rates Established Recorded vote
as follows: Hite - aye, Dellinger - aye, Beachy - aye, Wymer - aye, Minnick - aye, Wood - aye,
Harshman -~ aye.

Councilman Beachy asked for the Town Attorney’s opinion on the previous discussion regarding the
proposed arendments to the existing proffer statement for the lots now owned by G.B. Foltz in Phase
I of Edinburg Square. Mr, Black stated that he would like to take some tizne to look into it and that
he can’t render ar opinion right now. Councilman Beachy asked Mr. Black if the Council can change
the proffers between the Town and the current owner. Mr. Black stated that be believes that the Town
can, but that he will need a week to render an opinion. Mr. Harshman stated that Council should make
a decision pending on Mr. Black’s opinion. A motion was made by Councilman Beachy and
seconded by Councilman Wood to approve the change in proffers based on a positive response by Mr.
Black. Motion carried.

Mr. Harshman reported that VRS is offering communities the option of two contribution rates for the
year beginning July 1, 2014, The first is the 7.71% that the Town already has in the budget and the
second one is an alternative rate of 6.17%, which is 80% of the VRS Board certified rate for FY 2015.
2016. Town Clerk, Mary Embrey read a resolution to establish the employer contribution rate for the
year beginning July 1, 2014 for Edinburg eraployees in the Virginia Retirement System. A motion
was made by Councilman Beachy and seconded by Councilman Wood to adopt the resolution to
establish the employer contribution rate for the year beginning July 1, 2014 for Edinburg employzes in
the Virginia Retirement System. Motion carried.

Mr. Harshman reported that the Town has received an inquiry from the Edinburg-Mt. Jackson Rotary
about creating a Dog Park within the Edinburg Town Park. The Rotary brought up this idea when Mr,
Harshman addressed the group back in April and he stated that they have been looking for an
eppropriate venue, and they feel that the Edinburg Town Park would be 2 good location. The Rotary
talked about the fact that Edinburg is the only town that has clean-up stations for dog owners ina
number of locations. Mr. Harshman reported that the Rotary had picked out an area behind the pool
and they are thinking about a fenced-in area for large dogs and another one for small dogs. They
would raise the funds for the fencing and any other equipment needed. Mr. Harshman stated that he
thought a better location might be in the area behind the Fire Department buildings, which is County
land, but the County might be convinced to part with it for a worthy project that would serve more
than just Edinburg. Mr. Harshman reported that the Rotary has a speaker coming to their Tuesday,
May 20® meeting from a group that did a dog park in Harrisonburg, Mr. Harshman will be out of
towry, so Councilman Wood will be attending in his place to learn more about the concept.
Councilman Hite asked Mr, Harshman if the dog park would have hours. Mr. Harshman stated that he
didn’t know, but it would probably have the same hours as the park does. Councilwoman Minnick
asked if there would be any increased liability for the Town. Mr. Harshman stated that he didn't think
so. Councilman Beachy asked who would be installing fence. Mr, Harshman stated that the Rotary
will take care of everything. Councilman Beachy stated that he thought this was 2 good idez and
asked Mr. Harshman to check with the County about allowing ther to use the section behind the
buildings. Councilman Hite asked how close this would be to the condos and apartments behind the
park and stated that he wouldn’t want to be living there with the dogs so close. Mr. Harshman stated
that he will find out more information and that Councilman Wood will be reporting back also.

Mr. Harshman reported that he met with Ms, Mary Beth Thompson Foltz and the Shenandoah County
Economic Development Director, Mr. Brandon Davis to discuss a possible use for the C.E. Thompson
building. A number of possibilities were discussed, and Mrs, Foltz asked if there were any incentives
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that the State, County and Town could give to atiract new business, Mr, Davis stated that the Town
would need to have an established Enterprise or Technology Zone to ellow for tax and licensing
breaks to be allowed, Mr, Harshman reported that an Enterprise Zone requires the Town to go to the
State Legisiature to get approval to establish, but a Technology Zone is a newer thing that does not
require State approvel to establish. Mr. Davis stated that the State was very broad in their
interpretation of what kind of businesses could fall under this. Mr. Harshman stated that they were
talking about 2 Farmer's Market/commercial kitchen type operation and Mr, Davis thought that this
could fit uader it. Mr. Davis mentioned that Bridgewater has designated the entire town as a
Technology Zone. Ms. Harshman reported that once 2 Technology Zone is established, the Town
would be able to waive permits and user fees, give local tax incentives, special zoning treatment or
exemptions from ordinances. Incentives may be provided for up to ten years and cach locality designs
and administers their own program, There is also the possibility of State and/or County incentives
being available too. Mr, Harshman asked Council if this was something the Town should pursue.
Councilman Hite asked if the Town would control what is waived and what is not waived, Mr,
Harshman stated yes. Councilman Beachy asked what we see as a benefit to the Town of Edinburg.
Mr, Harshman stated that the Town would get revenue. Mr. Harshmaan also stated that there could be
some expense involved if the Town got assistance from the Northern Shenandoah Valiey Regional
Commission. Councilman Wood suggested getting copies of Tech Zones from other towns. Mr.
Harshiman will look further into this.

Mr. Walt Talbott asked Mr, Harshman the status of the “Rails 1o Trails” Program. Mr. Harshman
stated that there is still great interest in it and many are still pushing for it; but it is still up to the
Railroad to give up the track.

Mr. Harshman reported that Mr. Paul Blacet has expressed interest in becoming a member of the
Board of Zoning Appeals. Mr, Blacet is currently a member of the Planning Commission, and he can
serve on both. A motion was made by Councilman Dellinger and seconded by Councilman Hite to
approve the appointment of Mr, Paul Blacet to the Edinburg Board of Zoning

Appeals. Motion carried.

With no further business, a motion was made by Councilman Wood and seconded by Councilman
Beachy to adjourn the meeting. Motion carried. The meeting was adjourned at 8:26 p.m.

Mayor

Town Clerk



ORRIN L. FRENCH
KEVIN C, BLACK

Attorneys At Law
106 Lawyers’ Row, Suite 201
P.O. Box 129
Telephone: (540) 459-2175 Woodgck, Virzir:}la 22664 Facsimlle; (540) 459-3496
ay 22,2014

Dan Harshman, Mayor L

Town of Edinburg ‘;"?; &

101 Town Hall Avenue ars 5

Edinburg, VA 22824 mEL QY
£3% =2

RE: AMENDMENT OF PROFFERS Rl b
mEY x

Dear Dan: s TG
a-cf'-i -
’J- LT —

At the May 13, 2014 Edinburg Town Council meeting the Town Co%mcﬂ revuedted
that I advise thern whether the Town Council can act on a request to amend proffers by
amending such proffers that were previously made and accepted. In this instance the
amendment involves proffers that were made pertaining to the zoning of real estate
comprising a subdivision known as Edinburg Square located in the Town of Edinburg.

Virginia Code Section 15.2-2302 A. specifically provides: “Subject to any applicable
public notice or hearing requirement of subsection B but notwithstanding any other
provision of law, any landowner subject to conditions proffered pursvant to Section 15.2-
2297, 15.2-2298, 15.2-2303, or 15.2-2303.1 may apply to the governing body for
amendments to or variations of such proffered conditions provided only that written notice
of such application be provided in the manner prescribed by subsection H of Section 15.2-
2204 to any landowner subject to such existing proffered conditions™.

Subsection H of Virginia Code Section 15.2-2204 provides, in part, that “Written
notice mailed to the owner at the last known address of the owner as shown on the current
real estate tax assessment books or current real estate tax assessment records shall satisfy

the notice requirements of this subsection”.

Subsection B of Virginia Code Section 15:2-2302 provides: “There shall be no such
amendment or variation of any conditions proffered pursuant to Section 15.2-2297, 15.2-
2298, 15.2-2303, or 15.2-2303.1 until after 2 public hearing before the governing body
advertised pursuant to the provisions of Section 15.2-2204. However, where an
amendment to such proffered conditions is requested pursuant to subsection A, and where
such amendment does not affect conditions of use or density, a local governing body may
waive the requirement for a public hearing (i) under this section and (ii) under any other
statute, ordinance, or proffer requiring a public hearing prior to amendment of such

proffered conditions.”




Dan Harshman, Mayor
Page 2
May 22, 2014

Subsection D of Virginia Code Section 15.2-2302 provides: “Notwithstanding any
other provision of law, no claim of any right derived from any condition proffered pursuant
to Section 15.2-2297, 15.2-2298, 15.2-2303, or 15.2-2303.1 shall impair the right of any
landowner subject to such a proffered condition to secure amendments to or variations of
such proffered conditions.”

Consequently, provided that all applicable procedural and notice requirements have
been met, it is my opinion that the Edinburg Town Council may agree to an application of
the current Jandowner for an amendment of proffered conditions as permitted by Virginia
Code Section 15.2-2302.

If you have questions or if you wish to discuss this matter with me, please contact
me.

Kevin C. Black

b-d.
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SHENANDOAH COUNTY CIRCUIT COURT
DEED RECEIPT

BATE: 07/07/14 TIME: 15:37:59 ACCOUNT; 171CLR14000324% RECEIPT: 14000007132
CASHIER: DEB  REG: ENL4 TYPE: AMEND PAYMENT: FULL PAYMENT
INSTRUMENT : 140003249 BoOOX: 1649 PACE: 176 RECORDED: 07/07/14 AT 14:28
GRANTOR: EDINBURG SQUARE SUBDIVISION PHASR II EX: ¥ LOC: co
GRANTEE: EDINBURG SQUARE SUBDIVISION PHASE TIT EX: N PCT: 100%
AND ADDRESS : .
RECETVED OF : MAIN STRERT HOMES LLC DATE OF DEED: 11/21/13
CHECK: 521.00 1002
BESCRIBTION 1: THIRD AMENDMENT TO DECLARATION OF COVENANTS PAGES: 4 0p: @
2: CONDITIONS & RESTRICTIONS EDINBURG SQUARE NAMES : 0
CONSIDERATTON: .00 A/VAL: 00 Map;
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TENDERED : 21.00
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CHANGE AMT - .00

CLERK OF COGRT: DENISE B. ESTEP

PAYOR'S COPY
RECEIPT COPY 1 OF 2
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TOWN OF EDINBURG 161 TOWN HALL AVENUE EDINBURG, VIRGINIA 22824
Edinburg Town Council Spacial Meeting Agenda, September 16, 2014

1. Call to order Special Meoting — Mayor Harshman

2. Planning Commission Report

3. Old Business:

{A) Second reading and consideration of an Ordinance to Amend Chapter 175, Zoning, Article Il
District Regulations §175-7, Residential District R-1, D, Area regulations, (2) and (3).

(B) Ratify amendment to the Proffer Statement that were approved by Town Council on May 13,
2014,

(C) Consideration of proposed subdivision of 28 lots in Phase 2 of Edinburg Square Subdivision.
4. Remarks: Mayor and Council

5. Adjournment
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ECEIVE
DEC 17 208
VIRGINIA: s L fofl

IN THE CIRCUIT COURT FOR THE COUNTY OF SHENANDOAH

BRADLEY G. POLLACK, | LUy -2ES
Complainant,
v,
COUNCIL OF THE TOWN OF EDINBURG, Peg
-2 v
Respondent. gEi =
Serve:  Kevin C, Black, Esquire 2z 2 EJ
Town Attorney =Tn T
106 Lawyers’ Row 3B &
Woodstock
COMPLAINT and APPEAL

COMES NOW Bradley G. Pollack, pursuant to Virginia Code §§
15.2-2272, 15.2-2285(F) and/or 8.01-184, et al., and contests and appeals
the decisions of the September 16, 2014, Council of the Town of Edinburg
as set forth herein:

COUNT | - PURPORTED AMENDMENT OF ZONING ORDINANCE

1. Bradley G. Poliack is the title holder of Lot 10, Edinburg Square

Subdivision, Town of Edinburg, County of Shenandoah, which lot joins the

post
Y I
o



real estate subject to this contest, all found on a plat in Deed Book 1484,
Page 954 of this Court.

2. On September 16, 2014, the Edinburg Town Council purportedly
held and passed a “Second reading and consideration of an Ordinance to
Amend Chapter 175, Zoning, Article ll, District Regulations Sec. 175-7,
Residential District R-1, D. Area regulations, (2) and (3).” Exhibit 10.

3. The aforesaid purported Ordinance was improperly initiated as a
part of an Ordinance Committee report during the August 12, 2014, Town
Council meeting when the Ordinance Committee had, in fact, not met and
taken no action whatsoever.

4. In violation of Virginia Code Sections 15.2-2285(A} and
15.2-2204(A}, the Planning Commission failed to hold a public hearing.

5. In violation of Virginia Code Section 15.2-2285(A), the Planning

Commission made no recommendation to the Town Council. The only

action taken by the Planning Commission was the voting down of a motion

by member Richard Ritter to not recommend approval. Thereafter, the

Planning Commission made no recommendation at all.

40
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COUNT I - APPROVAL QF THE PURPORTED AMENDED PROPOSED
PROFFER STATEMENT

P jural Violations Leadi P tod A l

8. All paragraphs in Count | are incorporated herein.

7. On May 13, 2014, the Council of the Town of Edinburg took the
action set forth in the Regular Council Meeting May 13, 2014, minutes,
page 4, in the paragraph beginning with “Councilman Beaty.” Exhibit 1.

8. “The proposed amendments to the existing proffer statement for
the lots now owned by G.B. Foltz in Phase Il of Edinburg Square” is set
forth in Exhibit 2. The lots conveyed to Foltz refer to the same plat set forth
in paragraph 1 above.

a. The original Proposed Proffer Statement is set forth in Exhibit 3.

10. In violation of Virginia Code Sections 15.2-2285(A) and
15.2-2204(A), the Planning Commission held no public hearing on the
Amended Proposed Proffer Statement.

11. On May 22, 2014, Town Attorney Kevin C. Black wrote the Town
of Edinburg Mayor a letter set forth at Exhibit 4.

12. On September 16, 2014, the Edinburg Town Council Special
Meeting Agenda was presented to the public for the first time and, without

any prior notice to the public, item 3(B) was included on the Agenda: "Ratify



amendment to the Proffer Statement that were approved by Town Council
on May 13, 2014.” This item had not been carried over to the September
16, 2014, Special Meeting by any action of the Town Council and is

therefore void and of not effect. Exhibit 10.

Town’s Actions. Violate A s with County A by this C

13, The Joint Agreement for Administration of Proffers dated the 8th
day of March, 2005, by and between the Town of Edinburg and County of
Shenandoah specifically includes the following paragraph:

“11. In the event this Agreement is terminated prior to the payment of
all monetary proffers for the benefit of the County having been paid,
such monetary proffers will continue to be paid by the Town to the
County as such proffer payments are made to the Town. in the event
this Agreement is terminated prior to the completion of non-monetary
proffers for the benefit of the County, such non-monetary profters shall
continue to be enforced as set forth in paragraph 8, above.”

Exhibit 5.
| 14. On June 20, 2005, Vince Poling, Shenandoah County
Administrator, wrote a letter to the original developers, which included the
following:
“As you are aware, the Shenandoah County Board of Supervisors
approved your boundary line adjustment request with the Town of

Edinburg. This approval was given based on the sixty-two lot concept
plan developed by PHR&A, dated May 2005."



The letter concluded by stating that “The Board of Supervisors anticipates
that the above stated elements of the plan as well as cash proffers will be
included in your proffer statement.” Exhibit 6.

15. According to the Edinburg Town Council minutes of September
13, 2005, Exhibit 7, the Edinburg Town Council adopted a motion "io
approve rezoning of the property recenily brought into the Town limits for
Phase 2 of Edinburg Square Development” (although it had not yet been
brought into the Town).

16. A letter of September 16, 2005, from the Edinburg Town Mayor to
James G. Gore, Jr., included the following:

“The Town considers the items you agreed to with the County {o be
conditions of this rezoning.”

“The resulting Fiscal impact per Household was determined to be
$6,501. | discussed the payment of this with you on the phone. At that
time it was decided that this will be paid by the Town on a per house
basis when the zoning permit is issued.”

Exhibit 8.

1‘?. The September 19, 2005, Proposed Proffer Statement to rezone
the property to Residential, R-1 (Exhibit 3) includes the following
paragraphs:

1.1. The property shall be zoned R-1, Residential, for exclusive
use as single family homes.

5 0
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1.2 The property shali be subdivided into 37 residential building
lots that conform to the requirements of the Edinburg Town Code for
single family homes.

3.1. The Applicant shall contribute to the Town of Edinburg the
sum of $6,501.00 per lot, based on the Fiscal Impact Analysis Model
prepared by Anderson and Associates, at the fime of issuance of
each zoning permit on the subject property.

18. On September 19, 2008, Jennifer Grafton-Gore, the Developer,
and predecessor in title to virtually all of the current Edinburg Square
homeowners, wrote to the County of Shenandoah about the prerequisite
boundary line adjustment with the Town. Ms. Graftoen-Gore agreed with the
County of Shenandoah to the above provisions. Exhibit 9.

18. On September 26, 2005, the Town of Edinburg and the County of
Shenandoah filed a Petition for a Boundary Line Agreement in this Court,
Chancery No. 05-263.

20. On September 30, 2005, the Boundary Line Agreement was
approved by this Court, Order Book 1246, Page 0710.

21. Again, preconditions for the County agreeing to the Boundary
Line Agreement was that the property shall be for exclusive use as single
family homes and that the applicant contribute to the Town $8,501.00 per
fot.

22. The Edinburg Town Council cannot take unilateral action on

changing those preconditions to allow duplexes and to reduce the per lot

A Y ol
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contribution by $3,602 without consent of the County of Shenandecah and

this Court. Accordingly, those purported changes are void and of no effect.
H Preiudiced

23, Many citizens, including contestant, purchased homes in
Edinburg Square, both in Phases t and |l--after the Court’s Order was
recorded in the land records—relying on the above proffers applicable to
Edinburg Square, including the one assuring single family homes in Phase
II. Accordingly, the Town’s May 13, 2014, and September 16, 2014, action
making wholesale changes to those proffers is arbitrary, capricious, and/or
unreascnable.

24. The Proposed Amended Proffer Statement, in its paragraph 1.1,
purports to cover 28 existing dwellings in Phase .

“Total number of duplex dwellings based on the total number of
dwellings in Phase | and Phase 1l of the Edinburg Square Subdivision.”

None of the owners of the 28 existing dwelling applied for, nor had
adequate notice of, this Proposed Amended Proffer Statement. Accordingly,
the Proposed Amended Proffer Statement should be void without their

consent or notice.
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Comprehensive Pian Does Not Cover Subject Lots

25, Edinburg Town Code Sec. 175-59(B)(3) and Virginia Code Sec.
15.2-2297(A)(viii) require compliance with the comprehensive plan. The
Town does not have a comprehensive plan applicable to the lots subject to
the Proposed Amended Proffer Statement. Accordingly, the Town had no
authority to act on the Proposed Amended Proffer Statement and their
action on May 13, 2014, and September 16, 2014, is, therefore void.

Proffer Unlawfully O Mare Than One Zoning Distric

26. Edinburg Square Subdivision is partially zoned residential and
partially zoned commercial. The Proposed Amended Proffer Statement
covers both of these zones. This is conirary to the provisions of Virginia
Code § 15.2-2297(A), which only allows for conditional zoning within a
single zoning ordinance or zone.

Proffer Violates Town Zoning

27. The Town attempted to amend its zoning ordinance immediately
prior to voting on the amendment to the proffer which would, otherwise, be
in violation of the zoning ordinance. Not only was the amendment to the
zoning ordinance null and void as set forth in Count | above, any

amendment to the zoning ordinance passed on September 16, 2014, would



not have become effectivé until thirty days later as set forth in the Edinburg
Town Charter § 3-a(9). Regardless, therefore, the amended proffer viclated
the zoning ordinance at the time it was purportedly passed on September
16, 2014.
Spot Zoning lllegal
28, The purpose of the Proposed Amended Proffer
Statement approved by the Edinburg Town Council is solely to serve the
private interests of G. B. Foltz. It is, therefore, an arbitrary and capricious
exercise of legislative power, constituting illegal spot zoning, and should be
declared void.
$72.000 Paid Before Town Appraval
29. The Town convinced Mr. Foltz to pay $72,000 for tap fees for the
duplexes before they were even approved. Long before September 186,
2014, the Council of the Town of Edinburg had improperly approved
duplexes. This is yet another reason why the subsequent action by the
Town Council was arbitrary, capricious, and/or unreasonable, and should

be declared void.
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No Record That Proper Notice Was Given

30. Although the contestant herein had notice of the public hearing in
this matter, there is nothing i.n the aforesaid minutes, nor in the Town
Attorney’s letter, that indicate that there has been any compliance with the
notice provisions of Virginia Code Sec. 15.2-2302. Without proper nofice to
the pubilic, the action of the Council is void.

31. The minutes at Exhibit 1 make clear that the approval was
conditioned upon a positive response from the Town Attorney. A legislative
body has no authority to pass a motion conditioned upon “a positive
response” from the Town Attorney. The Town Attorney is to provide advice
to a town prior to their action. Their action cannot be based upon a
subsequent act of the Town Attorney.

32. Regardless, the response from the Town Attorney was not
positive. It was contingent upon whether or not “all applicable procedural
and notice requirements have been met.” Again, there is nothing in the
minutes indicating that the notice requirements have been met. Therefore,

the Proposed Amended Proffer Statement does not appear to have ever
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been properly or finally approved by the Edinburg Town Council and is,
therefore, null and void.
Conclusion

33. In sum, the Town’s acceptance of the Proposed Amended Proffer
Statement is void because it is contrary to the restrictive covenants,
contrary to an agreement with the County of Shenandoah approved by this
Court, contrary to the Code of Virginia, contrary to the Edinburg Town
Code, and for the other arbitrary, capricious, and/or unreasonable actions
set forth above.

WHEREFORE, Bradley G. Poliack prays that this Court declare the
September 16, 2014, motion passed by the Council of the Town of
Edinburg approving the _aforesaid Proposed Amended Proffer Statement

null and void.

COUNT Iil - APPEAL OF PURPORTED RE-SUBDIVISION IN EDINBURG
SQUARE SUBDIVISION

34. All paragraphs in Counts | and Il are incorporated herein.
35. The actions of the Edinburg Town Counci! contested in Counts |

and ll are necesséry prerequisites to the approval of the resubdivision set



forth in paragraph 3(C) of Exhibit 10, and as both were improper, the
resubdivision is necessarily improper, null and void as well.
Vacation Aci T

36. Pursuant to Virginia Code Sec. 15.2-2261(F), “An approved final
subdivision plat that has been recorded, from which any part of the property
subdivided has been conveyed to third parties (other than to the developer
or local jurisdiction), shall remain valid for an indefinite period of time
uniess and until any portion of the property is subject to a vacation action
as set forth in §§ 15.2-2270 through 15.2-2278." |

37. Contrary to Virginia Code § 15.2-2272(2), the notice of the
vacation action did not clearly describe the plat or portion thereof to be
vacated. It didn't even mention that it was a resubdivision or a vacation of
any lots.

38. Complainant, the owner of a lot shown on the plat in Deed Book
1484, Page 954, which also shows the lots purportedly resubdivided, will
be irreparably damaged by the resubdivision into 44 duplexes immediately
behind the home he bought last year, when the record as set forth above
makes clear that no more than 28 single family homes, harmonious with
the rest of the subdivision, were to be built. Pursuant pursuant to Virginia

Code § 15.2-2272(2), he hereby appeals for nullification of the ordinance.



39. In 2011, a successor in title to the original developer, and the
immediate predecessor in title to Gary Foltz, conveyed out two of the lots in
Phase U, recognizing that they were specifically subject to restrictive
covenants in Edinburg Square, Phases | and ll. See Deed Book 1530,
Page 0934. Mutuality of covenant, accordingly, makes all of the developers
lots subject to both, clearly prohibiting any restrictive covenant amendment,
and prohibiting the resubdivision wrongfully approved by the Town of

Edinburg set out in Paragraph 3(C) of Exhibit 10.

Planning Commission Took No Action
40. In violation of Virginia Code Sec. 15.2-2259(A)(1), the Planning

Commission took no action on the resubdivision. The only action taken by
the Planning Commission was the voting down of a motion by member
Richard Ritter to not recommend approval. Thereafter, the Planning

Commission took no action at all, making the Town’s action null and void.

Resubdivision Wronaly Uses Lots in C ial District to Al
Numerous Duplexes

41. The purported zoning amendment set forth in Count | only applies

to residential districts.
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42. There are 24 building lots (with 21 current houses) in Phase [ of
Edinburg Square, all of which are in a commercial zone, and not in the
residential district that the current 37 lots of Phase |l (purportedly
resubdivided into 44 lots) are zoned.

43. These 24 building lots, therefore, cannot be used for the 50%
ratio that the amendments set forth in Counts 1 and 1l proposed; and the
resubdivision set forth in paragraph 3(C) of Exhibit 10, therefore, even
violates the improperly passed zoning amendment and amended proffer. |
The resubdivision is, therefore, arbitrary, capricious, unreasonable, null and

void.

44, 44 duplexes were illegally approved under the aforesaid

resubdivision, as that would require the ability to have 44 single family
houses in the rest of Edinburg Square. That is impossible as 33 is the most
single family homes that can buiit in the rest of Edinburg Square.

45. As the Tov"rn Council (wrongly) believes that Phasé llis a stand
alone subdivision which can independently amend its restrictive covenants
to allow the re-subdivision, then the approval of 44 duplexesin a
subdivision with only 9 single family lots (on which 7 houses are currently

built) was illegal. As only 50% can be duplexes, the Town Council has
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approved 35 more than aliowed, or almost 400% more than their own
purported amended ordinance allows (and over 750% more than the
existing ordinance allows). This is surely arbitrary, capricious, and
unreasonable, and should be declared null and void by this Court.

46. In sum, Phase Il can't be their own subdivision for purposes of
changing the restrictive covenants, but both Phases are the subdivision for
determining how many duplexes they are allowed to build.

47. Furthermore, the restrictive covenants prohibit such resubdivision
and have not and cannot be amended to allow resubdivision of the
developers’ 28 lots. That requires a 3/4 vote of 61 lots, or 46 votes. The
developers 'only have 28 lots. Also, contrary to the requirements of the
restrictive covenants and Virginia Code § 55-515.1(F), no officer of the
Edinburg Square Owners' Association has certified any such approval has
been given. In the face of clear violation of the Edinburg Square restrictive
covenants, approval of the resubdivision by the Edinburg Town Council was
arbitrary, capricioué, and uﬁreasonable, and this Court should declare it null
and void.

WHEREFORE, Bradley G. Pollack appeals from the adoption of the
ordinance approving the vacation/resubdivision, and prays this Honorable
Court declare the subdivision purportedly approved by the Edinburg Town

Council on September 16, 2014, be declared null, void and of no effect.



TRIAL BY JURY 1S DEMANDED.

Respectiully submitted,

radley G. Pollack
Virginia State Bar No. 25290
753 South Main Street
Wooedstock, VA 22664
540-459-8600

540-459-8670 (fax)
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To: Zoning Administrator, Town of Edinburg
Board of Zoning Appeals, Town of Edinburg

Notice of Appeal of Approvals of Four Applications for Zoning Petmits by
‘ Main Street Homes, LLC

I, Bradley G. Pollack, hereby appeal the Approvals by the Town of
Edinburg Zoning Administrator on 3-4-15 of four Applications for Zoning
Permit by Main Street Homes, LLC, for Lots 47, 48, 49, 50, Grafton Road,
Edinburg, on the grounds that these four lots, among others, ate subject to
an appeal of their approval in the Circuit Court of Shenandoah County, in
Bradley G. Pollack v. Council of the Town of Edinburg, CL14000282-00.

Pursuant to Virginia Code § 15.2-2311(4A), please forthwith transmit
to the Board of Zoning Appeals all the papers constituting the record upon
which the action appealed from was taken. As soon as you determine the
fee for filing the appeal, I will immediately tender that to you.

Pursuant to Virginia Code § 15.2-2311(B), this appeal shall stay all
proceedings in furtherance of the Approvals of the Applications for Zoning
Permit.

//4/ Z%/K _7//2/2—@/5’

Bradley G. Pollack

100 jillian Court
Edinburg, VA 22824
bpollack@shentel.net
335-4712

459-8670 (fax)

cc:  Shenandoah County Building Inspection and Code
Enforcement




VIRGINIA:
IN THE CIRCUIT COURT FOR SHENANDOAH COUNTY

INRE: APRIL 27, 2015 DECISION OF THE BOARD OF ZONING APPEALS OF
THE TOWN OF EDINBURG

CONSENT ORDER
THIS MATTER came on to be heard upon the Petition for Certiorari filed herein by Gary
' Foltzand Main Street Homes, LLC (collectively “Petitioners”) to review the April 27, 2015 decision

of the Board of Zoniﬁg Appeals of the Town of Edinburg reversing the approval of the Zoning
Aﬁministrator of the Applications for Zoning Permit submitted by Main Street Homes, LLC for Lots
47, 48, 49 and 50 of Edinburg Square, Phase II; and

IT APPEARING TO THE COURT that the parties are in agreement as to the entry of this
Order, as evidence by the endorsement of their counsel hereto; it is, hereby,

ORDERED, ADJUDGED and DECREED as follows:

1. Gary Foltz, also known as G. B. Foltz, (“Foltz") acquired what was then known as Lots
32 through 36 and 39 throug}; 61 of Edinburg Square Subdivision, Phase II, by Deed dated June 27,
2013 and recorded in Deed Book 1611 at page 457 among the land records of Shenandoah County,
Virginia (hereinafter “Edinburg Square Phase II'), |

2. Main Street Homes, LLC, is a Virginia limited liability company formed by Foltz, among
others, to develop Edinburg Square Phase [ (hereinafter “Main Street Homes™),

3. Edinburg Square Phase I lies within the town limits of the Town of Edinburg, Virginia
(hereinafter “Town” and/or “Town of Edinburg'),

4, On September 16, 2014, the Town of Edinburg voted to approve a modification of

§175-7(D) (2) and (3) of the Town's Zoning Ordinance to increase the maximum number of




duplex and/or townhouse dwellings from 25% of & development to 50%, with the remainder of
the developmént being single-family detached dwellings. The vote was unanimous. The Town
also voted to approve the subdivision of the 28 lots owned by Foltz in Edinburg Square Phase
I to 44 lots,

5. On or about October 16, 2014, Bradley G. Pollack (“Pollack™), individuﬂly, filed what
he denoted as a “Complaint and Appeal” in the Circuit Court of Shenandcah County, Case No.
14000282, (“Pollack Suit”). Pollack named the Council of the Town of Edinburg as the
Defendant in the Pollack Suit; however, he has never requested that the Clerk prepare the
Complaint and Appeal for service on the Town, nor has service ever been affected in any
manner. The Town has never entered an appearance in the case. Pollack has never taken any
action in the matter beyond the filing of the suit,

6. On December 19, 2014, a plat entitled “Redivision of Lots 32 through 36 & Lots 39
through 61, Edinburg Square, Phase II"” was recorded in Deed Book 1664 at I;agc 0140 of the land
records of Shenandoah County, Virginia (“Plat”). The Plat was prepared by a certified land surveyor
in accordance with Va, Code §15.2-2262, was certified by the owner of the land, Gary Foltz, in
accordance with Va, Code §15.2-2264 as having been with the free consent and in accordance with
the desires of the owner of the property, and contained a Certificate of Approval executed by the
Mayor of the Town of Edinburg and by Steven D. Wood, Planning Commission Chairman, in
accor&ance with Va, Code §15.2-2258 certifying that the Plat conformed with the existing
subdivision regulations aﬁd may be admitted torecord. A copy of the aforesaid Plat is attached to

the Petition for Certiorari filed herein marked Exhibit A.




7. On February 17, 2015, Main Street Homes submitted an Application for Zoning Permit
to the Town of Edinburg for Lots 47, 48, 49 and 50 of Edinburg Square, Phase 1 (the *“Zoning
Applications™), along with the required application fee, A copy of the Zoning Applications are
attached to the Petition for Certiorari filed herein marked Exhibit B,

8. On March 4, 2015, the Zoning Administrator for the Town approved the Zoning
Applications. |

9, On April 2, 2015, stating that he was proceeding in accordance with Va. Code §15.2-
2311, Pollack.submitted what he denoted as a Notice of Appeal of the approval of the Zoning
Applications on the basis that the “four lots ... are subject to an appeal of their approval in the Circuit
Court of Shenandoah County, in Bradley G. Pollack v. Council of the Town of Edinburg,
CL14000282-00." (*Notice of Appeal 1) A copy of the Notice of Appeal 1 is attached to the
Petition for Certiorari filed herein marked Exhibit C.

10. On April 3, 2015, again stating that he was proceeding in accordance with Va. Code
§15.2-2311, Pollack submitted a second Notice of Appeal of the approval of the Zoning Applications
on the basis that the *applicant for the zoning permits is not the owner of record of the real property.”
(“Notice of Appeal 2”) A copy of the aforesaid Notice of Appeal 2 is attached to the Petition for
Certiorari filed herein marked Exhibit D. (collectively Notice of Appeal 1 and Notice of Appeal 2
shall be referred to as ‘‘Notices of Appeal”™). |

11. On April 27, 2015, the Board of Zoning Appeals of the Town of Edinburg (“BZA")
conducted a public hearing to consider the Notices of Appeal. After close of the public hearing
portion of the meeting, the Chairman of the BZA, Mr. Paul Blacet, in his capacity as Chairman of

the BZA, made a motion to reverse the decision of the Zoning Administrator on the basis that

.3.




Polisck may eventually prevail in his lawsuit and Foltz may not be able to complete the development
of Edinburg Square Phase Il-.once construction was started. The Motion was seconded and approved
by thé members of‘- the BZA. Mr. Blacet voted in favor of his motion.

12. Va. Code §15.2-2309 mandates that in hearing an appeal of a decision or detesmination

by the Zoning Administrator, the BZA's “decision on such appeal shall be based on the board's

entered an appearsince, and in which no action has ever been taken, inclusive of any orders being

entered enjoining or otherwise restraining the actions of the Town, had no impact on the validity of
the Town of Edinburg’s actions of September 16, 2014 approving the subdivision of the 28 lots
owned by Foltz. in Edinburg Square Phase Ii to 44 lots, of the December 19, 2014 approval by the
Townof the plat.;ntit'l'ad “Redivision of Lots 32 through 36 & Lots 39 through 61, Edinburg Square,
Phase IT”, or of thc approval by the Zoning Administrator of the Zoning Applications.

14, The Zoning Administrator was correct in his approval of the Zoning Applications as the
same met all of the applicable oidinances, conditions and subdivision regulations of the Town.

Given that such was the only inquiry that the BZA was to unidertake, its failure to affirm the Zoning

b iy

{5, The decision of the Zbhing Administiator of the Town of Edinburg approving the four
(4) Applications for Zoning Permit subrhitied by Mait Street Homes, LLC for Lots 47, 48, 49 and

50 of Edinburg Square, Phase II, is hcreb%uuted.
'1‘

BNTEREDthisg_Zdayof ¢




I ASK FOR THIS:

O'CONNOR & V. UGHN LLC
11490 Commexcc Puik Drive,-Suite 510

Paul J, Neal, Jr.-

Edinburg Town Attorney

122 W. High Strect

Woodstock, Virginia 22664

Counsel for the Council of the Town of Edinburg
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I ASK FOR THIS:

O’CONNOR & VAUGHN LLC
11490 Commerce ParkDrive, Suite S10
Reston, Virginia 20191

(703) 68 {ephdne
(703) 471 csimie
By

Robert L. Ya , Ir., VSB 20633
Couns Petitioner
Gary Foltz and Main Street Homes, LLC

SEEN AND AGREED:

Paul J. Neal, JIr.

Edinburg Town Attorney

122 W. High Street

Woodstock, Virginia 22664

Counsel for the Council of the Town of Edinburg
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Supreme Court of Pirginia

To KU To Wphony These thm #hall Come - Sreetings:

AKnots Be, muie 1, DONALD W, LEMONS,
Chief Justice of the Supreme Court of Virginia, by vh:tuc of authority vested in me by law,
do kereby designate —

THE HONORABLE PAUL F, SHERIDAN, RETIRED JUDGE
OF THE SEVENTEENTH JUDICIAL CIRCUIT TO PRESIDE IN THE
CIRCUIT COURT OF SHENANDOAH COUNTY

In the case of
In Re: Apri 27, 2015 Decision of the Baard of Zoning Appeals of the Town of Edinburg v
Case Number CLIS-101

To be heard on a date set by the Judge, and continuing
until the matters presonted to him In this case

have been dsposed of according to law, 2 B “g" -
it T
Fack -
In the place of :E-éﬁ E E
THE JUDGES OF THE TWENTY-SIXTH JUDICIAL CIRCUIT ,};: w [
who are so sltuated as to render it improper, [n their opinion, [kl m
for them to preside at the trial of the said case. .‘35—'3 j!
d% o O
2B 8
: i o
Itis 30 Ordered. Given under my hand and seal this 2™ day of June 2015,
(_Q.___a.g U.£v\~|-—
—(SEAL)
Chiel Justice af the Supreme Court of Yirginla
A True Copy Teste:

DENISE B. ESTEP, CLERK
By: Fida S (s, DG,

L)




VIRGINIA:
IN THE CIRCUIT COURT FOR SHENANDOAH COUNTY

INRE: APRIL?27,2015DECISION  *
OF THE BOARD OF ZONING APPEALS * Case No, CL15+101
OFTHE TOWN OF EDINBURG ‘

CONSENT ORDER

THIS MATTER came on to be heard upon the Petition for Certiorari filed herein by Gary
Foltz and Main Strest Homes, LLC (collectively “Petitioners™) toreview the April 27, 2015 decision
of the Board of Zoning Appeals of the Town of Edinburg reversing the approval of the Zoning
Administrator of the Applications for Zoning Permit submitted by Mai;n Street Homes, L1.C forLots
47, 48, 49 and 50 of Edinburg Square, Phase IT; and

IT APPEARING TO THE COURT that the parties are in agrecment as to the entry of this
Order, as evidence by the endorsement of their counsel hereto; it is, hereby,

ORDERED, ADJUDGED and DECREED as follows:

1. Gary Foltz, also known ss G. B. Foltz, (“Foltz") acquired what was then known as Lots
32 through 36 and 39 through 61 of Edinburg Square Subdivision, Phase I1, by Deed dated June 27,
2013 and recorded in Deed Book 1611 at page 457 among the land records of Shenandoah County,
Virginia (hersinafter “Edinburg Square Phase II).

2. Main Street Homes, LLC, is a Virginia limited liability company formed by Foltz, among
others, to develop Edinburg Square Phase IT (hereinafier “Main Street Homes™).

3, Edinburg Square Phase Il lies within the town limits of the Town of Edinburg, Virginia

(hereinafter “Town™ and/or *Town of Edinburg™).




4. On September 16, 2014, the Town of Edinburg voted to approve a modification of §175-
D) (2)and (3) of the Town’s Zoning Ordim{:ce: to _incre‘ase the maximum number of duplex and/or
townhouse dwellings from 25% to a development of 50%, with the remainder of the development
being single-family detached dwellings. ;I‘he vote was unanimous, The Town also voted to approve
the subdivision of the 28 lots owned by Foltz in Edinburg Square Phase I to 44 lots,

5. On or about October 16, 2014, Bradley G, Poliack (“Pollack"), individually, filed what
he denoted as a “Complaint and Appeal” in the Circuit Court of Shenandosh County, Case No.
14000282, (“Pollack Suit™). Pellack named the Council of the Town of Edinburg as the Defendant
in the Pollack Suit; however, he has never requested that the Clerk prepare the Complaint and
Appeal for service on the Town, nor has service ever been affected in any manner. The Town has
never entered an appearance in the case, Pollack has never taken any action in the matter beyond
the filing of the suit.

6. On December 19, 2014, a plat entitled ‘;Redivision of Lots 32 through 36 & Lots 39
through 61, Edinburg Square, Phase II" was recorded in Deed Book 1664 at page 0140 of the land
records of Shenandoah County, Virginia (“Plat™). The Plat was prepared by a certified land surveyor
in accordance with Va. Gode-§13.2-2262, was certified by the owner of the land, Gary Folté. in
accordance with Va, Code §15.2-2264 as huving been with the free consent and in accordance with
the desires of the owner of the property. and contained a Certificate of Approval executed by the

Mayor of the Town of Bdmburg and by Steven D. Wood, Planning Commission Chau'man.

accordance with Va, Code §15.2-2258 certifying that the Plat conformed with the existing’

subdivision regulations and may be admitted to record. A copy of the aforesaid Plat is attached to

the Petition for Certiorari filed herein marked Exhibit A,
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7. On February 17, 2015, Main Strest Homes submitted an Application for Zoning Permit
to the Town of Edinburg for Lots 47, 48, 49 and 50 of Edinburg Square, Phase II (the “Zoning
Applications”), along with the mﬁuimd application fee. A copy of the Zoning Applications are
attached to the Petition for Certiorari filed herein marked Exhibit B.

8. On March 4, 2015, the Zoning Administrator for the Town approved the Zoning
Applications.

9, On April 2, 2015, stating that he was proceeding in accordance with Va, Code §15.2-
2311, Pollack submitted what he denoted as a Notice of Appea! of the approval of the Zoning
Applications on the basis that the “four lots ... are subject to an appeal of their approval in the Circuit
Court of Shenandoah County, in Bradley G, Pollack v. Council of the Town of Edinburg,
CLMOD;DZBZ-OO.“ (*Notice of Appeal 1) A copy of the Notice of Appeal 1 was attached to the
Petition for Certiorari filed herein marked as Exhibit C.

10. On April 3, 2015, again stating that ht was proceeding in accordance with Va. Code
$15.2-2311, Pollack submitied a second Notice of Appeat of the approval of the Zoning Applications
onthe basis that the “applicant for the zoning permits is not the owner of record of the real property.”

(“Notice of Appeal 2") A copy of the aforesaid Notice of Appeal 2 is attached to the Petition for

Certiorari filed hereln marked Exhibit D, (collectively Notice of Appeal 1 and Notice of Appeal 2

shall be referred to as “Notices of Appeal”).

11. On April 27, 2015, the Board of Zoning Appeals of the Town of Edinburg ("BZA')
conducted a public hearing to consider the Notices of Appeal. After close of the public hearing
portion of the mesting, the Chairman of the BZA, Mr. Paul Blacet, in his capacity as Chairman of

the BZA, made a motion to reverse the decision of the Zoning Administrator on the basis that
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Pollack may eventually prevail in his lawsuit and Foitz may not be able to complete the development
of Edinburg Square Phase IT once construction was started, The Motion was seconded and approved
by the members of the BZA, Mr. Blacet voted in favor of his motion.

12, Va. Code §15.2-2309 mandates that in hearing an appeal of a decision or determination
by the Zoning Administrator, the BZA's “decision on such appeat shall be based on the board's
judgment of whether the administrative oﬁic;:r was correct,”

13. Pollack’s filing of & lawsuit which has never been served, in which the Town has never
entered an appearance, and in which no action has ever been taken, inclusive of any orders being
entered enjoining or otherwise restraining the actions of the Town, had no impact on the w-/alidity of
the Town of Edinburg’s actions of September 16, 2014 approving the subdivision of the 28 lots
ownsd by Foltz in Edinburg Square Phase II to 44 lots, of the December 19, 2014 approval by the
Town of the plat entitled “Redivision of Lots 32 through 36 & Lots 39 through 61, Edinburg Square,
Phase IT', or of the approval by the Zoning Administrator of the Zoning Applications.

14, The Zoning Administrator was corect in his approval of the Zoning Applications as the

.same met all of the applicable ordinances, conditions and subdivision regulations of the Town,
Given that such was the only inquiry that the BZA was to undertake, its failure to affirm the Zoning
Administrator’s decision was in error as a matter of law and is hereby reversed.

15. The decision of the Zoning Administratar of the Town of Edinburg approving the four
(4) Applications for Zoning Permit submitted by Main Street Homes, LLC for Lots 47, 48, 49 and
50 of Edinburg Square, Phase 11, is hereby tated.

ENTERED this 2= 7. day o%;%ams
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I ASK FOR THIS:

O’'CONNOR & VAUGHN LLC
11490 Commerce Park Drive, Suite 510
Reston, Virginia 20191

(703) 689-2100 Telephone

(703) 411- Fadsimile

By

" Robert I\Vhughn, Jr., VSB 20633
Petitioner
and Main Street Homes, LLC

Paul J, Neal, Jr.

Edinburg Town Attomey

122 W, High Street

Woodstock, Virginis 22664

Counsel for the Council of the Town af Edinburg
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VIRGINIA: IN THE CIRCUIT COURT FOR SHENANDCAH COUNTY

in Re: April 27, 2015 Decision of the Board of Zoning Appeals of the
Town of Edinburg

Case No: CL15-101
MOTION TO RECONSIDER

 COMES NOW Bradley G. Pollack, by special appearance, and
moves this Honerable Court to reconsider the Consent Order entered in
this matter on July 27, 2015, and the tendered Order on Motion to
Intervene and Dismiss and on the Issue of Sanctions, to which this Motion
is attached, and in support thereof states:

Pollack is an Applicant under Virginia Co 15.2-2314 .

Pollack is an applicant because:

1. Virginia Code § 15.2-2308(A) uses the term “application” twice to
generally apply to all matters coming before a board of zoning appeals.

2. The General Assembly recognized this view earlier this year when
passing Virginia Code § 15.2-2308.1, which uses gnly the term “applicant”
for its general purposes, of course applying this Code section to all matters,
including appeals, coming before boards of zoning appeals.

3. Virginia Code § 15.2-2312 includes ihe following sentence:

The concurring vote of a majority of the membership of the board shall

be necessary {o reverse any order, requirement, decision or
determination of an administrative officer or to decide in favor of the



applicant on any matter upon which it is required to pass under the
ordinance or to effect any variance from the ordinance. (Emphasis
added.}

4, The concurring vote of all members of the Town of Edinburg Board
of Zoning Appeals reversed the issuance of the zoning permits by the Town
of Edinburg Zoning Administrator and decided in favor of the applicant,
Bradley G. Pollack.

WHEREFORE, Bradley G. Pollack, by special appearance, prays that
this Honorable Court reconsider its holding that Pollack was not the
applicant before the Board of Zoning Appeals of the Town of Edinburg.

Pollack is a Necessary Party pursuant to Virginia Code § 15.2-2314 and,
tto F ol this C hould be Dismissed

5. The petition for writ of certiorari filed in this matter was filed
pursuant to Virginia Code § 15.2-2314, which provides:

“Any person or persons jointly or severally aggrieved by any decision of
the board of zoning appeals, or any aggrieved taxpayer or any officer,
department, board or bureau of the locality, may file with the clerk of the
circuit court for the county or city a petition that shall be styled “In Re:
[date] Decision of the Board of Zoning Appeals of {locality name]"
specifying the grounds on which aggrieved within 30 days after the final
decision of the board.”

6. Petitioners Gary Foltz and Main Street Homes, LLC, have done
that set forth in paragraph 5 above.

7. Virginia Code § 15.2-2314 goes on to provide that:

3
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“Upon the presentation of such petition, the court shall allow a writ of
certiorari to review the decision of the board of zoning appeals and shall
prescribe therein the time within which a return thereto must be made
and served upon the secretary of the board of zoning appeals or, if no
secretary exists, the chair of the board of zoning appeals, which shall
not be less than 10 days and may be extended by the court.”
8. This court did that set forth in paragraph 7 above on 8 May 2015.
9. Virginia Code § 15.2-2314 goes on to provide that “The governing
body, the landowner, and the applicant before the board of zoning appeals
shall be necessary parties to the proceedings.”
10. The Town of Edinburg and the landowner, Gary Foltz, have
properly been made parties to this proceeding.
11. The applicant before the board of zoning appeals, Bradley G.
Pollack, has not been properly made a party fo this proceeding.
12. In Frace v. Johnson, 768 S.E. 2d 427, Va. Supreme Court
(Record No. 140676, 2/26/2015), “the circuit court held a hearing on the
Zoning Administrator's motion to dismiss. After hearing argument from

counsel, the circuit court granted the motion, ruling that:

The code section is crystal clear that the governing body is a necessary
party to the proceeding.

it is the basic rule of appeilate procedure that you have to serve all
hecessary parties.... Failure to serve, and the matter fails for that
reason.”

Frace v. Johnson, 768 S.E. 2d 427, 428.
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13. Pollack is a necessary party to this proceeding, has not been
served, and this matter must, therefore, fail as well.

14, The Frace Court stated:

“To properly institute proceedings under Code § 15.2-2314, an
aggrieved person must give timely notice to the necessary parties
identified by statute. See Board of Supervisors /. 225 Va. at 238, 302

S.E.2d at 21. Nothing in Code § 15.2-2314 suggests otherwise. Rather,
the General Assembly expressly identified parties with an interest in the

proceeding and who must be given notice and an opportunity to protect
such interest.

Moreover, while the 30-day period "is not an aspect of the circuit court's
subject matter jurisdiction," timely compliance with Code § 15.2-2314 is
nonetheless requlred to trigger the circuit court's "active jurisdiction.”

See in Is, 271 4
43-44 . 4, 376, 378-7 ("Board of Superwsors M.

As stated in Board of Supervisors Il, the 30-day filing requirement is a
"statutory prerequisite” that could be considered "notice jurisdiction,
[requiring] effective notice to a party" before a circuit court may exercise
its subject matter jurisdiction. /d. at 345 & n. 3,626 S E.2d at 378 &n. 3
(internal quotation marks and citation omitted).”
Frace v. Johnson, 768 S.E. 2d 427, 430.
15. Foltz and Main Street Homes, LLC, must have given timely notice
-to the necessary parties identified by statute, including Pollack, and they
failed to do so. That failure precludes this Court’s active jurisdiction in this
matter.
16. Pollack has not waived the 30-day filing requirement.
17. Like Sheila Frace, Foltz and Main Street Homes, LLC, failed to

name any necessary adverse party within the 30-day period.



18. Like Sheila Frace, Foltz and Main Street Homes, LLC, never
served Pollack or otherwise attempted to make Pollack a party to this
proceeding.

19. Without Pollack as a party, there is no one before this Court
advocating the position of the Board of Zoning Appeals of the Town of
Edinburg.

20. Without Pollack as a party, there is no adverse party whatsoever.
Both Petitioners and the Town of Edinburg are in agreement,

-21. Should this decision stand, anytime a mere “appellant” prevails
before a Board of Zoning Appeals, an appeal to a circuit court by the
governing body or the landowner—when they are in agreement—will
automatically result in the overturning of the ruling of the Board of Zoning
Appeals. The decision of the Board of Zoning Appeals, and the prevailing
party befm;e it, will have no voice at all.

WHEREFORE, Bradley G. Pollack, by special appearance, requests
that this Honorable Court reconsider its rulings in this matter, allow him to

intervene, and then dismiss this matter as required by Frace v. Johnson.

he Board of Zoning Appeals of the Town of Edinburg Ruled Correctl

22, Virginia Code § 15.2-2261(F) provides:



“An approved final subdivision plat that has been recorded, from which
any part of the property subdivided has been conveyed to third parties
(other than to the developer or local jurisdiction), shall remain valid for
an indefinite period of time unless and untii any portion of the property is
subject to a vacation action as set forth in §§ 15.2-2270 through |
j 5 2‘2278.”

23. Approved final subdivision plats of Edinburg Square, Phase |,
Edinbur_g Square, Phase Il, along with a combined plat, have all been
recorded, from which parts of each have been conveyed to third parties
other than to the developer or local jurisdiction.

24. A vacation action as set forth in the first paragraph of Virginia
Code § 15.2-2272(2) was initiated by Petitioners herein. That paragraph
provides:

By ordinance of the governing body of the locality in which the land
shown on the plat or part thereof to be vacated lies on motion of one of
its members or on application of any interested person. The ordinance
shall not be adopted until after notice has been given as required by §
15.2-2204. The notice shall clearly describe the plat or portion thereof to
be vacated and state the time and place of the meeting of the governing
body at which the adoption of the ordinance will be voted upon. Any
person may appear at the meeting for the purpose of objecting to the
adoption of the ordinance. An appeal from the adoption of the ordinance
may be filed within thirty days with the circuit court having jurisdiction of
the land shown on the plat or part thereof to be vacated. Upon appeal
the court may nullify the ordinance if it finds that the owner of any lot
shown on the plat will be irreparably damaged. If no appeal from the
adoption of the ordinance is filed within the time above provided or if the
ordinance is upheld on appeal, a certified copy of the ordinance of
vacation may be recorded in the clerk’s office of any court in which the
plat is recorded.



25. The Council of the Town of Edinburg voted on September 186,
2014, on motion of one of its members, and on application of Petitioners, to
vacate a part of the plats mentioned in paragraph 23 above.

26. The ordinance was not adopted until after notice was purportedly
given as required by § 15.2-2204. The notice described the plat or portion
thereof to be vacated and stated the time and place of the meeting of the
governing body at which the adoption of the ordinance would be voted
upon.

27. Many persons, including Pollack, appeared at the meeting for the
purpose of objecting to the adoption of the ordinance.

28. An appeal from the adoption of the ordinance was filed within
thirty days with this Court.

29. Upon appeal, this Court may nullify the ordinance if it finds that
the owner of any lot shown on the plat will be irreparably damaged.

30. As an appeal from the adoption of the ordinance was filed within
the time above provided, and the ordinance has not yet been upheld on
appeal, neither the Mayor, nor the Planning Commission Chairman, should

have signed the following CERTIFICATE OF APPROVAL.:



The Redivision of Lots 32 through 36 & Lots 39 through 61, and
dedication of Easements, Edinburg Square, Phase |l is approved by the

undersigned in accordance with existing subdivision regulations and
may be admitted to record.

31. It was upon this wrongly recorded plat of vacation and

resubdivision that the zoning permits were issued.

32. Virginia Code § 15.2-2309(1) includes the following:

At a hearing on an appeal, the administrative officer shall explain the
basis for his determination after which the appellant has the burden of
proof to rebut such presumption of correctness by a preponderance of
the evidence. The board shall consider any applicable ordinances, laws,
and regulations in making its decision.

33. The administrative officer did not even appear, no matter explain
the basis for his determination, Accordingly, there was no presumption of
correctness of his determination. .

34. Pollack, accordingly, had no burden to rebut anything.

35. The Board, as they were required to do, considered any
applicable ordinances, laws, and regulations in making its decision.

36. The Board considered Virginia Code § 15.2—2272(2) which, as set
forth in paragraphs 24 through 31 above, makes clear that the plat upon
which the zoning administrator granted the zoning permits shou_ld not have
been recorded.

WHEREFORE, should the Court not dismiss the matter as requested

above, Bradley G. Pollack, by special appearance, prays that this



Honorable Court reconsider its order that the Board of Zoning Appeals of

the Town of Edinburg decided incorrectly.

Vi haf t 1 ning Al Is Err
37. Virginia Code § 15.2-2314 includes the following:

the findings and conclusions of the board of zoning appeals on
questions of fact shall be presumed to be correct. The appealing
party may rebut that presumption by proving by a preponderance of

the evidence, including the record before the boatd of zoning

appeals, that the board of zoning appeals erred in its decision. Any

party may introduce evidence in the proceedings in the court. The
court shall hear any arguments on questions of law de novo.

38. Petitioners, the appealing party, as set forth in the paragraphs
above, have not rebutted that presumption by proving by a preponderance
of the evidence that the Board of Zoning Appeals of the Town of Edinburg
erred in its decision.

WHEREFORE, should the Court not dismiss this case as requested
above, Bradley G. Pollack, by special appearance, prays that this
Honorable Court grant his motion to intervene and set this matter for an
evidentiary hearing.

‘Respectfully submitted,
7 BRADLEY G, POLLACK
Bradley G. Pollack
Attorney at Law




753 South Main Street
Woodstock, VA 22664
k il.com
540-459-8600
540-459-8670 (fax)

Certificate

Copies were served as Virginia Supreme Court Rule 1:12 requires on
August 10, 2015, by transmitting by facsimile to Robert L. Vaughn, Jr.,
Esquire, at 703-471-6496 and to Paul Jay Neal, Jr., Esquire, at

540-459-3398. 7

adley G. Pollack
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SCANNED

VIRGINIA:

IN THE CIRCUIT COURT FOR SHENANDOAH COUNTY

INRE: APRIL 27, 2015 DECISION * : :
OF THE BOARD OF ZONING APPEALS * Case No. CL15-101
OFTHE TOWN OF EDINBURG *
ER INTER AND
4] I S TION

THIS MATTER came before the Coust on July 27, 2015 upon the Motion to Intervene and
Dismiss filed herein by Bradley G, Pollack, appearing specially, and npon the Motion to Strike
Motion to Intervene and for Sanctions filed by Petitioners, Gary Foltz and Main Street Homes ; and,

IT APPEARING to the Court based upon the argument and submissions of counsel, and the
Court finding, that Bradley G. Pollack was not the applicant' before the Town of Edinburg Board of
Zoning Appeals and is not a necessary party to thésé proceéﬁings; and

| IT FﬁRTHER APPEARING to the Court that the Petitioners withdrew any claims against
the Board of Zoning Appeals and/or Paul Blacet for a-ttorney’ s fees and/or sanctions of any kind; and

IT FURTHER APPEARING to the Court that further consideration is required on the
Petitioners’ Motion for Sanctions against Mr, Pollack it is, therefore,

bRDERED, ADJUDGED and DECREED as foilows:

1, The Motion of Bradley G. Pollack to Intervene is denied;

2, The Motion of Bradley G, Pollack to Dismiss is denied;

3. Petitioners shall have until August 6, 2015 within which to submit such documentation,
affidavits and arguments as they may be advised on the issue of sanctions agaiﬁst M. Poltack; M,
I;ollack shall have untii August 17,2015 to submit such documenta‘tion affidavits and arguments in
response as he may be advised, The issue of sanctions will be limited to the filings by M. Pollack

in this action, and to what contentions he made that are legally and/or factually unsupported,

.0
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unsupportable, and/or untrue, The Court will review the submissions and determine whether a
further hearing is rcquir;ad or whether it will rule on the submissions. If the Court determines that
a further hearing is required, counsel for the Petitioners and Mr. Pollack shall cooperate in the setting
of ahearing date. Counsel for the Town .of Rdinburg may, but is not required, to participate in any

hearing on the Issue of sanctions.
ENTERED this / /fday of 27,2015

' Paul F. Sheridan
Judge Designate

SEEN AND OBJECTED TO AS TO THE COURT NOT
0 SANCTIONS AGAINST MR, POLLACK AT
T} ARING OF JULY 27TH: '

Robert L. V Jr., VSB 20633
O'CONNOR &\WAUGHN LLC
1149 erce Park Drive, Suite 510

Reston, Virginia 20191

(703) 689-2100 Telephone

(703) 471-6496 Facsimile

Counsel for Petitioners

Gary Foltz and Main Street Homes, LLC




aul 1. Neal, Jr.
Edinburg Town Aflorney

122 W, High Street

. Woodstock, Virginia 22664

540-459-4041 Telephone

540-459-3398 Facsimile

Neallaw @shentel.net

Counsel for the Council of the Town of Edinburg

SEEEb ;] ELTED 10 AS SET
A M7l o/

(CEZ.ONﬁ LR EK,

Guler S Ty

Fradley G. Vollack, appearing specially
Attorney at Law
753 South Main Street
Woodstock, VA 22664
540-459-8600
540-459-8670
bgpollack @gmail.com

Requested Intervenor

3.
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O CONNOR & VAUGHN,LLC.
Attorneys at Law
11490 Commerce Park Dz e, Suite 510
Reston,Virgihia 20191
Telephone (703) 6892100
FPacaimile (703) 4716496

Brian M .0 Connox

RobertL.Vaughn,Jr.
October 30, 2015

The Honorable Paul S. Sheridan REN B
Judge Designate VA -
Circuit Court of Shenandoah Couaty LT N
112 S. Main Street iyl
Woodstock, Virginia 22664 . § =

5 BEE o
In Re: April 27, 2015 Decision of the Board of Zoning Appeals o &5

of the Town of Edinburg
Shenandoah County Circuit Court Case No. CL15-101

Dear Judge Sheridan:

I am writing with regard to the above-referenced matter. In accordance with the Court’s
ruling at the July 27" hearing, on August 6%, on behalf of the Petitioners, Gary Foltz and Main Street
Homes LLC, I filed a Mation for Sanctions against Mr. Pollack along with related Declarations.

Mr, Pollack filed a response to that Motion as well as a Motion to Reconsider, to which responses
and replies were filed.

I would like to set a hearing date for all of the pending Motions as soon as reasonably
possible. Iam happy to coordinate with other counsel in the scheduling if you could advise of your

available dates for a hearing. Alternatively, if there is another method that you would prefer be
utilized to set a hearing date, just let me know and I will do so.

1 thank you for your time and attention in this

ly submitted,
aughn, Jr.
RLV:vk
cc: Main Street Homes LLC
Bradley Pollack
J. Paul Neal
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QO CONNOR & VAUGHN ,LLC.
Attorneys at Law
11430 Commexrce Park Drive, Suite 510
Reston,Virginia 20191
Telephone (703) 6892100
Faceimile (703) 4716496

Brian X .0 Connor Robart L. Vaughn ,Jr.

October 30, 2015

Clerk of Court

Circuit Court of Shenandoah County
112 S. Main Street

Woodstock, Virginia 22664

In Re: April 27, 2015 Decision of the Board of Zoning Appezl
of the Town of Edinburg '
Case No. CL15-101

Dear Sir/Madam:

Enclosed please find a letter to Judge Sheridan, Judge Designate in the above-styled cause.
1 would ask that it be forwarded to his attention at your earliest opportunity.

I thank you for your assistance in this regard.

RLV:vk o o I Mo
cc:  Main Street Homes LLC < 2L =
Bradley Pollack AL 1)
J. Paul Neal &g" =
wEe o [
S5~ [T
£ 20
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O CTONNOR & VAUGHN, L.T...c"’ e LE
Attorneys at Law iiil JEE

11490 Commerce Park Drive, Suite 5?-6, ‘i DEC 21 Dot ,:
Reston, Virginia 20191 ;! 3 : AT
Telephone (703) 6892100

. . e '.,.-»-- L LI |
Facsimile (703) 4716496  L0.77"v wiye s o ~
Rt RN S TN
’ A I —
Brian M .0 Connor ' ReobertL.Vaughn,Jr.

VIA OVERNIGHT DELIVERY

December 18, 2015

Members of the State Building Code Technical Review Board
State Building Cao:le Office

600 East Main Sureet, Suite 300

Richmond, Virginia 23219

in Re: - Bradley Pollack appeal to the Review Board
Appeal Ne. 15-20

Dear Members:

I am counsel for Main Street Homes, LLC and Gary “G.B.” Foltz (hereinafter collectively
“Main Street”). In accordance with the December 7 email received from Alan McMahan, C.B.O.,
CLGM, Secretary of the Board, the following is submitted to facilitate the processing of this appeal.
At the risk of making what is a rather straight forward matter overly complicated, it is necessary to
recite some of the pertinent history of this matter so as to put the current proceedings into context.

I June of 2013, Main Street acquired the remaining 28 lots in a development known as
Edinburg Square, Phase I (“Phase I"). The development had stalled during the recent recession and
been taken over by the lender. Sometime thereafter, Mr. Pollack , who also is an attorney, purchased
a home in the adjoining, but separate, development, Edinburg Square, Phase I. When he found ot
that Main Street acquired the lots in Phase I, he attempted to purchase them from Mz, Foltz; thos=
efforts were not successful.

Since that time, Mr, Pollack has engaged in a pervasive and persistent effort to try and
prevent Main Street from: building on its property. Those efforts include, but are not limited to,
opposing any and all reguests made by Main Street to the Town of Edinburg with regard to the
development of Phase II-inclusive of proceedings/hearings before the Planning Commission and
before the Town Council itself. Notwithstanding his efforts, the Town approved Main Street’s
request 1o re-subdivide the 28 lots into 44 lots, Thereafter, having received the requisite approvals
from the Town, Main Street duly recorded its re-subdivision plat among the land records of
Shenandoah County. During this same time frame, over Mr. Poliack’s vigorous opposition, the

Town also amended its zoning ordinance with respect to the density of the developmers of town
homes and duplexes,

When his efforts at stopping the development at the local level failed, Mr. Pollack then filed
not one but two lawsuits apainst the Town--the first in June 2014, and the second in Getober 2014.

tf?l
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Members of the State Building Code Technical Review Board
December 18, 2015
Page Two,

He made the same contentions in those lawsuits that are the basis for his appeal first to the Local

Board of Building Code Appeals (“LBBCA™), and now to this Board. Mr. Pollack has never pursued

those lawsuits beyond the filing stage until very recently. That action being only to serve the suits

on the Town. The Town has filed Demurrers to each of those suits seeking their dismissal on the ﬁ

basis that Mr. Pollack lacks standing to raise the claims he is attempting to make to the Town’s O%\

actions. As of the time of the drafting of this submission, a hearing on those Demurrers has not yet 5“( ‘;35)‘,
-

been scheduled.

Once the re-subdivision plat was recorded, Main Street commenced its development efforts
by taking the first step: obtaining zoning permits from the Town. The Town’s Zoning Administrator
duly approved those applications and issued the permits. As he had done with every other step in
the proceedings, Mr. Pollack challenged their issuance to the Board of Zoning Appeals (“BZA”).
The contentions made by Mr. Pollack to the BZA are the exact same contentions made in this
instance. Over the advice of their own legal counsel, the BZA bought into Mr. Pollack’s argument
and invalidated the permits,

That one and only “victory” of Mr. Pollack was shost lived. Main Street sought and obtained
a Writ of Certiorari from Circuit Court. In its ruling, the Circuit Court emphatically rejected Mr.
Pollack’s contentions and reinstated the Zoning Administrator’s issuance of the zoning permits.
Attached as Exhibit A is a certified copy of the Order entered by the Honorable Paul Sheridan,
Judge Designate for the Circuit Court of Shenandozh County, on July 27, 2015. The Board will note
that the Order sets forth various judicial findings of fact, including those recited above. Among the
findings is paragraph 6 that recites the proper recordation of the very plat that Mr. Pollack
nevertheless contends was improper, and paragraph 13 that states that the filing of the lawsuits by
M. Pollack have no impact on the validity of either the plat or the issuance of permits related to the

..'(

subdivision. } )
Attached as Exhibit B is a second order entered by Judge Sheridan in the matter. He found

that Mr. Pollack was not a proper party to the proceedings and dismissed his claims. In paragraph

3 of his Order, Judge Sheridan also authorized the filing of a request for sanctions against Mr. )

Pollack for his meritless claims. The hearing on the determination of such sanctions is set for f\;\

Yanuary 29%, 411,! [
Once the zoning permits were reinstated, Main Street was able to move to the next step in/

the process, obtaining building permits. Those applications were submitted and duly approved by

the local Building Code Official. Mr. Pollack then challenged the issuance of those permits, the

challenge being on the same basis that he challenged the zoning permits.

The sole issue before the LBBCA, as is before this Board, is whether the building permit
applications submitted by Main Street Homes complied with the requirements for the issuance of
such permits. Michael Dellinger, the local Building Code Official, appeared at the earlier hearing
and informed the LBBCA that the applications did, in fact, comply with all of the pre-requisites for
the issuance of building permits, including the Town of Edinburg having previously issued zoning
permits for the same structures. He also informed the LBBCA that the review of restrictive
covenants was not part of the building permits issuance process.




Members of the State Building Code Technical Review Hoard
December 18, 2015
Page Three.

The Town of Edinburg appeared by its counsel and concurred with Mr. Dellinger’s position,
inclusive of his view that consideration of restrictive covenants had nothing to do with determinating
whether building permits should be issued.

In his presentation, Mr. Pollack, who is an attorney, did not contend that there were any
deficiencies in the applications themselves or that there was any noncompliance with the Building
Code. He offered nothing of substance to support his contention that Mr. Dellinger was required
to ascertain whether the issuance of the building permits were in conformance with any restrictive
covenants on the property, much less anything of substance to demonstrate that the permits did, in
fact, run afoul of the covenants. He made the same argument with regard to the recordation of the
re-subdivision plat that he made with regard to the zoning permits that he made 1o, and were rejected
by. the Circuit Court.

The undersigned made a presentation on behalf of Main Street Homes, concurring with the
position of Mr. Dellinger and the Town of Edinburg. Counsel also responded to the recurring
arguments regarding recordation of the re-subdivision plat and provided the LBBCA with a copy of
Judge Sheridan’s two Orders.

Thereafter. the LBBCA voted and unanimously found that the applications were proper, and

sustained the issuance of the building permits. For no reasons other than he can, Mr. Pollack has
appealed that decision 1o this Board. He offers nothing new or more with respect to this appeal, nor

can he. Accordingly, that is the end of the discussion and Mr. Pollack’s appeal must be summarily

denied.

While it is submitted that the foregoing is sufficient to resolve this appeal as the only issue
is whether the applications comply with the Building Code, in the interest of being complete, I also
will address Mr. Pollack’s claims that his filing of a lawsuit challenging the recordation of the re-
subdivision plat prevents the issuance of the subject building permits.

First and foremost, the code section on which Mr, Pollack relies, Virginia Code §15.2-2272,
relates to the vacation of a plat. Not only is that clear from the title of the statute itself, “Vacation
of plat after sale of lot,” it is crystal clear by the first sentence in subsection B. 1t reads, in pertinent
part as follows:

§ 15.2-2272. Vacation of plat after sale of lot. — In cases where any lot has

been sold, the plat or part thereof may be vacated according to either of the

following methods: ‘

B. By ordinance of the governing body of the locality in which the land shown on
the plat or part thereof to be vacated lies on motion of one of its members or on
application of any interested person.
Despite all of his machinations, Mr. Pollack cannot point to any ordinance adopted by the Town of
Edinburg that vacated the plat that created Phase II, much less to any plat that was vacated. What

-
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Members of the State Building Code Technical Review Board
December 18, 2015
Page Four.

the Town did was re-subdivide Phase II from 28 lots to 44 lots. This same threshold question was
asked by Judge Sheridan of Mr. Pollack, and he had no answer, the reason being is that there is no
such ordinance nor vacation of a plat.

Secondly, the same statute, §15.2-2272(2), requires that Mr. Pollack be the owner of alot in
the development for which he challenges vacation of the Plat:

Upon appeal, the court may nullify the ordinance if it finds that the owner of
any lot shown on the plat will be irreparably damaged.

As with the first point, while Mr. Pollack has continuously and repeatedly suggested otherwise, he
owns Lot 10 in Phase I; he owns no lot in Phase II.

_ Last, but not least, the statute under which Mr. Pollack mounts his appeal is Va. Code §15.2-
2311. That code provision dictates that only a person who is “aggrieved” by the actions of the
Town can challenge their actions in the Courts. The law in Virginia on this point is well-settled;
to be “aggrieved”

it must affirmatively appear that such person had some direct interest in the
subjict matter of the proceeding that he secks to attack. The petitioner must show
that he has an immediate, pecuniary and substantial interest in the litigation. and
5ot a remote or indirect interest. Thus, it is not sufficient that the sole interest of
the petitioner is to advance some perceived public right or to redress some
anticipated public injury when the only wrong he has suffered is in common with
other persons similarly situated. The word “aggrieved” in a statute contemplates
a substantial grievance and means a denial of some personal or property right,
legal or equitable, or imposition of a burden or obligation upon the petitioner
different from that suffered by the public generally. Virginia Beach
Beautification Comm'n v. Board of Zoning Appeals, 231 Va. 415, 419-20, 344
S.E.2d 899, 902-03 (1986); Vulcan Materials Co. v. Board of Supervisors, 248
Va. 18, 24,445 S.E.2d 97, __ (1994). (internal citations omitted)

Mr. Pollack did not suffer any immediate pecuniary and substantial interest by the actions
of the Town in approving the re-subdivision of Phase II-or the Zoning Administrator’s approval
of the 2zoming permits, or the Building Official’s approval of the building permits. Moreover, Mr.
Pollack was not denied any personal or property rights. Unquestionably, Mr Pollack remains
quite upset by a development adjacent to his home—however, such a generalized grievance does
not even remotely approach the denial of a right that would give rise to the ability to contest the
action of the Zoning Administrator. At the least, Mr. Pollack has an affirmative obligation fo
establish he is aggrieved, which he has not and cannot do.

No matter how Mr. Pollack packages his claims, they remain the same. His claims are
baseless, both factually and legaily. They are interposed solely for the purpose of attempting to
harass Main Street and make the cost of the development so high that the project is abandoned. The

F -
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fembers of the Srate Building Code Technival Review Board
Décember 18, 2015
Page Five.

fact remains that the subject building permits were properly issued and this appeal is completely
frivolous. It should be soundly and summarily rejected. :

RLV:vk

cc: ~  Main Street Homes

' Bradley G. Pollack [Via Fax - 540-459-8670]
J. Paul Neal, Esq. [Via Fax - 540-459-3398]
Robert T. Mitchell, Jr., Esq. [Via Fax - 540-662-4304]
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Menbeos of the State Building Cods Technicsl Review Board
State Pullding Code Office

500 Eart Madn Stroet, Soite 300

Richmond, Virginia 23219

In Ra: Brwdiey Peilack appenl to the Review Board
Appesl Ne. 15-20

Dear Manbers:
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R i U T e gttt cive Tower— e it S e 20104, st e sacoad it Ooier 2034,
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Wit N D Contiowr : Apbart L.Vaughs .

VIA OVERNIGHT DELIVERY
Deveraber 18, 2015

Mambaers of the Stats Bullding Code Technics] Review Board
State Building Code Office

600 Batr Muin Suoet, Sulte 300

Richimond, Virnginia 23219

In Re: Bradiey Folinck sppeal (o the Review Board
Appeal No. 15-20

Deonar Mambars:

1am coansal for Main Street Homes, LLC and Gxy "G.B.” Foltz (hercinafur sollectively
“Main Streot™, In socondazios with the Deosmber 7% scuail recadved from Alsn MicMasbag, C8.0.,
CLGM, Secretary of the Board, the following is submittod 1o facilitste tha procsssing of this spocal.
Al the risk of weking wisst i & techer straight forward matier overly complicated, it 1s necessary to
eciia saro of the pectinent history of this mather s a2 10 prit the curreet procesdings loto context.

n June of 2013, Maln Street acquired the remaining 24 Jots in & development koown ax
EHeirturg Square, Phase 3T Phsse 117, The development had scalled dizing the roceot rcession and
Twor takiens Dver by the linder. Soemstime Gwrcalter, Mr. Pollack , whe also is an atiorney, purchasd
2 hoins In the sdjoining, but separans, development, Edinkorg Square, Phase L When he found ow
that Main Street aoquired the 1ote ia Phase 1, be attempted to parchase them from Mr. Folts; theae
efforts wexe not sucosssful,

Since that tize, Mr. Pollack has sngaged in & pervaive-ind pasistent affort o try and
pricvans Muin Serect ooy ikiing ot f peopeity, Thowe <Y dnclods, dex are nof Nmived 1,
opposing sty and el requcs. made by Main Strect to the Town of Edinburg with regard (o the
devalopoaent of Phase T-inchuive of procesdingsi/hoarings befoce the Plaoning Commiasion and
befors tha Town Council itsell. Notwithatanding bis effoxts, the Town approved Main Street's
roruam, 10 Th-subdivide the 28 lots inko 44 lors. Theresfter, having recalved the requisie spprovals
froen the Town, Matn Strect duly recorded s re-subdivision plst among the lund xocords of
Shaosndowh. County, Duiring this same time frame, over Mr. Pollack's vigorous opposition, the
Town-alsc amendod it zohing ardinance with respoct o the density of the development of own
homes ad duplexes.

‘When hiy efforts L stopping the developroent o the local level failed, Mr. Poliack then file!
7ot o ta two lawsiite againgttha Town--the first in Jupe 2014, and the second in October 2014.
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Briem N .0 Connor ' Nobrert L. Vaghn O,

ViA OVERNIGHT DELIVERY
Decanber 18, 2015

Members of the Stme Building Code Techaleal Review Boand
State Building Code Office:

600 East Main Street, Sulte 300

Richmond, Vieginla 23219

In Ret Bradiey Polinck appesd te the Review Bonrd
Appenl No. 15-20

Dear Membery:

Tz ol For Main Strest Homes, LLC and Gary "G.B.” Foitz (baceinafier collaxtivaly
“Main Strest™), ‘I soccedance with the Docersbar 7% aexil received froocn Alan McMshan, C.B.O.,
CLGM, Secretary of the Bord, the Jollowing ks submitted 1o fecilicass the processing of this sppeal.
Al the risk of making what is & ather atraight forwvand matter oveely comtplicated, it s pacestary to
sacite soma of the pertinent history of this mattes so as to put the currsat proceedings into context,

in Jone of 2013, Main Stweet scquired the remaining 13 Jots in a development known as
Edinburg Square, Phase T(“Phase 1I™). Thadevelopment had stalled during the reomt recession and
‘e taken Gver by the londer. ‘Sometime Hmeatter, Mr. Pollack , who alic lsan storney, purthesed
& fiome in the sfolning, but sepanate, Sevalopeacnt, Edinburg Seuare, Mhuc L Whan he found out
that Main Street sccaiinod the 1ot [t Phase: 15, he stictrpisd 10 porchase theen from Mr: Foltz; those
efforts ware not successful,

Since that tame, Mr. Pollack has engaged la & porvawive and pacsivient «ffort (o dry and
preveot Muin Siyoot from building on i peopacty. Those efforts include, but sz not Limited to,
opposing any and all reguasts made by Meln Street 1o e Town of Edinborg with regaed 10 the
development of Phase E~inclusive of groceodingsfhearings before the Plarning Commission snd
efore the Town Counclidtsalf, Netwithatanding bis ¢ffocts, the Town approved Maln Stroat's
requestto re-subdivide the 28 lots:into #4 lots. Thareafter, having recélved thevequisite approvals
froni the Town, Main Sioset duly vecorded s re-subdividion lat smong the lend reconds of
Sheanaodeah County. During ihis same time founa, over Mr. Pollack's vigmeour cpposition, ibe
Town also amendad fis zoning ordinence with revpoct 1o tha dansity of tw devalopment of wan
oroes aod duplaxes.

W&Mumumuhwmﬂfmm.huﬁmmﬁm
1ot one but 1we Lawsuits agatnat the Tows the First in Juns 1014, and the second in Ocwber 2014,

The Fax Transmit prints each time when the documents are sent or unsent. To turn off this page:
1.} At the printer's control panel, press “Machine Status”

2.} At the LCD Panel,press the “Teols” tab and then press "Admin Settings...”

3.) Press “Fax Settings...” and then press “Fax Reports...”

4.) Press “Fax Transmit™ and set the setting to "Print Disable”

Page:1(Last Page)

: -4
.g
Yerox Corporation and Fuji Xerox Co.. Ltd, 2013 i 1Ry




OTCTONNOR & VAUGHN ,LL C.
Attorneys at Law
11490 Commerce Park Drire, Suite 510
Reston, Virginia 20191
Telephone (703) 689-2100
Facsimile (703) 471-6496

Brian M .C Connor RobertL.Vaughn,Jr.

SENT VIA FIRST CLASS MAIL ON 12.21.15 “LtFns fafan/
AND EMAIL WOULD NOT UPLOAD.

December 21, 2015

VIA EMAIL TO: alan.mcmahan@dhed.virginia.gov

Alan McMahan

Department of Housing and Community Development
State Building Code Office

600 East Main Street, Suite 300

Richmond, Virginia 23219

In Re: Bradley Poilack appeal to the Review Board
Appeal No. 15-20

Dear Mr. McMahan:

I am counsel for Main Street Homes, LLC and Gary Foltz. I made a previous submission
which was sent to your offices by overnight mail. I write today in response to Mr. Pollack’s email
last week on which I was copied.

The documents Mr. Pollack submitted are not relevant to the matter before the Board. That
matter is whether the Building Official was correct in issuing the subject building permits. As
detailed in my initial response, no contention has been raised by Mr. Pollack in that regard. Instead,
he has gone to great lengths to obfuscate the matter at hand.

Specifically, Mr. Pollack continues to raise matters unrelated to the issuance of the building
permits, in particular, the vague assertion that the construction approved in the subject permits does
not comply with the restrictive covenants of Phase II. At the risk of giving credence to Mr. Pollack's
contentions by responding to them, I reference paragraph 7 of his Application for Administrative
Appeal. Therein he asserts that the restrictive covenants for Phase Il do not permit what Mr. Pollack
refers to as "two family dwellings." I presume by that term he means to refer to duplexes. In that
regard, I refer the Board to the amendment to Article I, Section 6 of the Third Amendment which,
for your convenience, is attached to this email. That provision expressly includes "duplexes” as a
type of dwelling permitted to be constructed in Phase IL. In other words, the very document which
Mr. Pollack has provided to you directly contradicts the representations made in his Application.

"5
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His second contention, that approval of the Architectural Review Board ("ARB") is required
before the building permits can be issued, is equally specious. Article IIl, Section 1 of the restrictive
covenants states that so long as the Declarant owns any lots in the subdivision, the Declarant is the
ARB. Article 1, Section 4 expressly defines the Declarant as Gary Foltz. There is no dispute that Mr.
Foltz continues to own lots in Phase II; accordingly there is no dispute that he is the ARB; ergo, any
dwellings which he proposed to construct, by definition, meet with his approval,

As with my initial submission, I submit the foregoing so that the Board can put this appeal
in context. The context being that Mr. Pollack’s contentions raise no issues of merit and are not
interjected for that purpose. Instead, he repeatedly raises the same issues at every step of the way in
every venue conceivable to harass my clients and needlessly increase the costs of the development.
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OTONNOR & VAUGHN ,LLLC.
Attorneys at Law
11490 Commerxce Park Drive, Suite 510
Reston, Virgmnia 20191
Telephone {703) 689-2100
Facsimile {703)471-6496

Brian M .0 Connor Robert..vaughn, Jr.

June 30, 2016

VIA REGULAR MAIL AND
EMAIL TO: alan.mcmahan @dhcd.virginia.gov

Alan McMahan

Department of Housing and Community Development
State Building Code Office

600 East Main Street, Suite 300

Richmond, Virginia 23219

In Re: Bradley Pollack appeal to the Review Board
Appeal No. 15-20

Dear Mr, MicMahan:

As you will recall, I represent Main Street Homes, LLC (“Main Street™) and Gary Foltz. |
write for two reasons — the first is with respect to Mr. Pollack’s email of June 29" requesting a
continuance; the second is to provide the Board with additional submissions in accordance with your
email of June 1™

With regard to the former, my clients vigorously object to Mr. Pollack’s ongoing efforts to
delay these proceedings and needlessly increase the cost thereof. The current request is nothing more
than a continuation of that effort.

The so-called Amended Appeal to which Mr. Pollack refers has nothing whatsoever to do
with the matter that is before the Board—which is whether Mr. Dellinger, the Shenandoah County
building official, properly issued the subject building permits, It is just another meritless filing,
among many, made by Mr. Pollack. The Court has already distnissed his initial Complaint on all
counts; the Town has filed Demurrers and Motion to Dismiss Mr. Pollack’s Amended Complaint
(which he has now denoted as an Amended Appeal).

Mr. Pollack’s reference to the Demurrers and Motion to Dismiss as having “not been
resolved one way or the other” is both ironic and troubling. Those matters were set for hearing on
June 3"—just two days after the Informal Fact Finding Conference during which Mr. Pollack fully
participated with no hint nor suggestion of any health issues and/or difficulties. However, the day

¢
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Alan McMahan
June 30, 2016
Page 2.

after the fact finding conference, Mr. Pollack wrote to Judge Sheridan and represented that he was
“ill and have been for two weeks” and as a result had been “‘unable to prepare for tomorrow’s
hearing.” A copy of the email chain confirming the hearing on June 3™ and Mr. Pollack’s email of
June 2™ is attached as Exhibit A. Judge Sheridan, being the gentleman that he is, removed the
matter from the docket. Regardless of the outcome of those proceedings, which undoubtedly will
be dismissal of Mr. Pollack’s frivolous claims, those proceedings do not bear on the matter before
the Board.

I further note that the Order entered by Judge Sheridan on February 22, 2016 with regard to
the first round of Demurrers did not permit Mr. Pollack to refile with respect to his claims that are
contained in Counts XI, XII and XIII of his so-called Amended Appeal. Those are the claims
attacking the validity of the Town’s approval of my client’s re-subdivision of their property—which
is the very underpinning of his contentions in this matter. Nonetheless, Mr. Pollack did refile those
claims~and knowing that those claims are going to be thrown out, is now telling this Board it has
elicited a homeowner in Phase II to make the same claims. A copy of Judge Sheridan’s February
22" Order is attached as Exhibit B; a copy of the Town’s Motion to Dismiss the referenced Counts
is attached as Exhibit C.

Mr. Pollack’s reference to his intention to file a “petition for appeal” with regard to the
Crreuis Court’s sustaining the validity of the Town’s issuance of the zoning permits as a basis for
continuing this matter is of even more concern. There is a Consent Order entered in that action
approving the Town’s issuance of the zoning permits; that Order is final and non-appealable.

The Perition for Appeal to which Mr. Pollack refers is his effort to have the sanctions
mmposed against him by Judge Sheridan for his meritless actions reversed or reduced. A brief back
ground with regard to that aspect of the matter. As I recited in my initial correspondence to the
Board of December 18", at my clients” request, the Town of Edinburg had issued zoning permits,
which is a predicate for the County’s issuance of building permits. Mr. Pollack appealed the
issuance of those permits to the Town’s Board of Zoning Appeals (“BZA”). Against the advice of
its own counsel, the BZA rescinded the issuance of those permits. I thereupon filed a Petition for
a Writ of Certiorari in the Circuit Court-the mechanism under the Virginia Code to obtain the
Court’s review of the BZA’s decision. The Town and I agreed to the terms of a Consent Order that
reinstated the zoning permits.

~ In the interim, Mr. Pollack attempted to intervene in those proceedings. On July 27", Judge
Sheridan denied Mr. Pollack’s request, finding there to be no basis for the same, and on August 14,
2015, entered an Order to that effect. The only remaining issue to be resolved was what sanctions
were to be awarded against Mr. Pollack for his frivolous and meritless filings and actions. While
that determination was pending, Mr. Pollack compounded his improper conduct by filing a Motion
requesting that the Circuit Court reconsider its decision.

After further submissions to the Court, on April 4% Judge Sheridan issued the referenced
Opinion Letter, denying Mr. Pollack’s Motion to Reconsider. He went on to award $14,309 in
sanctions against Mr. Pollack finding that he had made “untrue allegations” and further finding
that there was no good faith factual or legal basis for his position. Unfortunately the award of

o



Alaa veMakon
June 30 6
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sanctions and a factual finding that Mr. Pollack 1s untruthful has not deterred him. as ¢videnced by
the subject proceedings. '
Lastly, I wish to confirm per vour email of June 2", that my submissions of December 18 and

December 21, 2015 will be included in the agenda package for the updoming meeting. If you need
an additional copy or copies, please let me know and I will be happy to provide the same.

RLV: vk

Encs.
ce Brudiay G, Poilack [via email to bpollack @shentel.net]
OBl Folts

187



----- Originat Message-----
_ From: GSherman@courts, state.va.us [malito:GSherman@courts.state. va us]
! Sent: Friday, April 22, 2016 1:13 PM
: To: Robert T, Mitchell Jr. <rmitchell@hadlmonahan.com>; Bradley G. Pollack
< bpoliack@shentel.net>

: Ce: pfsheridan22@&yahoo.com; jmsheridan@comeast. net
" Subject: Pollack cases

' We now have a firm date and time. JUNE 3,2016 AT 11:00 A.M. Judge Sheridan
i will stifl be coming here. Mr. Pollack, you may still appear by phone and

: Mr. Mitchell, if you woulid, please iet me know how you plan to attend, Iam

! leaving for the day and wiil not be here Monday so I look forward to

, receiving an email from you by Tuesday. Either of you may set the call up

¢ or, If you wish, I can set the call up but you MUST provide me with a number

, by which you can accept a COLLECT call. Thank you very much.

! Gienda Sherman

§ Secretary to Judge Dennis L. Hupp
| Shenandoah County Circuit Court

| (540) 455-6158

. This e-mall and any attachments with it are privileged and confidential and
" are intended solely for the use of the individual(s) to whom they are

: addressed. If you have recelved this e-mail in error or are not the

i addressee, please immediately delete it and notify the sender

~~~~~ Original Message-----

From: Brad Pollack fmalito:bgpoliack@gmail.com]

Sent: Thursday, June 2, 2016 08:33 AM

To: 'Robert T. Mitchell, r.'

Ce; GSherman@courts.state.va.us, pfsheridan22@yahoo.com, jmsheridan@comcast.net,
‘rvaughn’

Subject: Re: Pollack cases

Dear Judge Sheridan:

I am ill and have been for two weeks. An antibiotic prescribed has done nothing to help. I
have been unable to prepare for tomorrow's hearing, aithough I can now be present as I was
unable to go on vacation as planned, I will be appearing briefly tomorrow for minor matters
in Shenandoah Juvenile and Domestic Relations District Court and Shenandoah General
District Court that I did not reschedule. But right now I am quite lightheaded and planning to
go back to bed,

e b e M i S

1 would ask the Court to grant me leave to file written responses to t'he Tow_n s
gg?ﬁlrﬁ'irr;?';y;nd Motion to Dismiss by Monday, June 11, and either reset tomorrow's Efarlgg
or rule on the written pleadings as Mr. Mitchell and I have previously agreed ;ot.’ B;_'a Iec):rdér
Pollack v. Council of Town of Edinburg, Civil Case No. CL14—2_82, was finalized by u"laf '
over 21 days ago and I have paid the judgment entered against me in that matter in full.

Thank you for your consideration.

Respectfully,

eradley G. poitack

Attorney at Law
753 South Main Street

Woodstock, VA 22664
It ntel. net

bpollackfshentel.net
540-459-8600 EXHIBIT

540-459-8670 (fax) ! A

}:-..'-.
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VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF SHENANDOAH

BRADLEY G. POLLACK,

Complainant,

V. CASE NO. CL14-164

COUNCIL OF THE TOWN OF
EDINBURG,

Respondent.

BRADLEY G. POLLACK,

Complainant,

V. CASE NO. CL14-282

COUNCIL OF THE TOWN OF
EDINBURG,

Respondent.

ORDER
The 29" day of January, 2016, came the parties, by counsel, upon the

Demurrers and Supplemental' Demurret filed by the Respondent in the above

cases, and upon argument of counsel.




IN CONSIDERATION WHEREQF, the Court finds:

1. The Complainant had no standing under Virginia Code
§ 15.2-2259 to appeal the approval of the subdivision by the Town Council on
September 16, 2014,

2. The Complaints failed to allege sufficient facts to establish
standing of the Complainant as the Complaints failed to allege sufficient facts
to establish that the Complainant had suffered a particularized harm as a
result of the actions of the Town Council.

NOW, THEREFORE, it is ADJUDGED and ORDERED:

1. The Respondent’s Demurrers to the Complaints on the basis
of a lack of standing under Virginia Code § 15.2-2259 to appeal the approval
by the Town Council of the subdivision is sustained, with no leave grénted to
the Complainant to file an amended complaints on this issue.

2. The Respondent's Demurrers and Supplemental Demurrer on
the basis of lack of standing to the remaining causes of actions in the
Complaints are sustained, with leave granted to the Complainant to file an

amended complaint or complaints on the remaining causes of action on or

before February 29, 2016.

oo -




A
ENTER this 2.7 day OWMMG'

MQMA/

SEEN AND O?T TO:

The Hon. Paul E. Sheridan, Judge

A True Copy Teste:

Bradley G. Pollack, Esfuire, pro se
Complainant

EEN:

/

SARONA 5. IRVIN, CLERK
BY: . , D.C.
County Circull Court

Sarona L. Itdn, Oherk
Copy Teite: Sarand 5, bvin, Cecdk, Shanandosh County Circuit Count
Electronic Cartification Made Pursusnt § 17 . 1-258.3 K 17, 1.2584

Feb 25 2016 3:13 PM

Robdpt T. Mitchell, Jr. /xquire
Counsel for Town Co of the
Town of Edinburg, Respondent
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VIRGINIA:

IN THE CIRCUIT COURT FOR THE COUNTY OF SHENANDOAH
BRADLEY G. POLLACK,

Complainant,

V. CASE NO. CL14-164

COUNCIL OF THE TOWN OF
EDINBURG,

Respondent.

BRADLEY G. POLLACK,

Complainant,

v. CASE NO. CL14-282

COUNCIL OF THE TOWN OF
EDINBURG,

Respondent.

TOWN'S MOTION TO DISMISS
OUNTS XI, XII, AND XIII OF AMENDED APPEAL

g_____________,_____:.__..___......——-—-——-——————'——'—
Comes now the Defendant, Town Council of the Town of Edinburg,

Virginia (“Town”), by counsel, and in support of this motion to dismiss

submits the following:

| a EXH&

b,-ra‘.
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1. Counts XI, XII, and XIII of the “Amended Appeal” seek to
appeal the approval by the Town Council of the resubdivision of Phase II of
Edinburg Square Subdivision.

2. By Order entered on February 22, 2016, this Court sustained
the Town’s demurrers to the Complaints on the basis of lack of standing to
appeal the approval by the Town Council of the subdivision, with no leave to
the Plaintiff to file an amended complaint on this issue.

3, Having been denied leave by this Court to file an amended
complaint on the issue of the subdivision approval, the Plaintiff is without
authority to include in the Amended Appeal filed an attempt to appeal the
approval of the subdivision.

WHEREFORE, the Town moves the Court to grant this Motion to
Dismiss and to dismiss Counts XI, XII, and X11I of the Amended Appeal.

TOWN COUNCIL OF THE
TOWN OF EDINBURG

Gounsel

By:

o



Robert T. Mitchell, Jr., Esquire

VSB#: 3190

Hall, Monahan, Engle, Mahan & Mitchell
9 East Boscawen Street

P. O. Box 848

Winchester, VA 22604-0848
Telephone: 540-662-3200

Facsimile: 540-662-4304

rmitchell@hallmonahan.com

Paul J. Neal, Jr., Esquire

Edinburg Town Attorney

VSB#: 18715

122 W. High Street

Post Office Box 474

Woodstock, VA 22664

Telephone: 540-459-4041

Facsimile: 540-459-3398
Co-Counsel for Respondent
Town Council of the
Town of Edinburg

CERTIFICATE

I hereby certify that on this |7ﬁday of March, 2016, a true copy of
the foregoing Town’s Motion to Dismiss Counts XI, XII, and XIII was mailed

and emailed to Bradley G. Pollack, Esquire, 753 South Main Street,
Woodstock, VA 22664, bpollack@gmail.com, Complainant, pro se.

Robert é Mitchell, Jr.{/

:,“Q
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McMahan, Alan (DHCD)

From: Brad Pollack <bgpollack@gmail.com>

Sent: Wednesday, June 29, 2016 4:11 PM

To: McMahan, Alan (DHCD)

Cc: rvaughn; Valerie Kaye; Potts, Richard (DHCD)

Subject: Re: Bradley Pollack appeal to the Review Board (Appeal No. 15-20)
Attachments: Edinburg September Contest.pdf

Dear Mr. McMahan,

Attached is an Amended Appeal in the underlying Shenandoah County Circuit Court case challenging the
zoning amendment, the proffer amendment, and the replatting of the subdivision that were prerequisites to the
issuance of the building permits that are now before the State Building Code Technical Review Board. This
Amended Complaint is active on the Shenandoah County Circuit Court's docket and has not been resolved one
way or another.

The above said, zoning permits for these building lots have been upheld by the Shenandoah County Circuit
Court, but a petition for appeal of that ruling will be filed with the Virginia Supreme Court by July 22.

Also, the Board should be aware that since the only valid plats and restrictive covenants that cover these
purported building lots don't allow the duplexes that were approved by the Shenandoah County Board of
Building Code Appeals, I expect an owner in Phase II of Edinburg Square to file a new action against the
landowner soon, hopefully by your July 15 hearing date. If that is done, I will be sure to share a copy of it with
you.

In light of the above, I would suggest that the Board continue this matter until the above litigation is resolved.

Should you or the Board have any questions or concerns, please do not hesitate to contact me.

Sincerely,

Brad Pollack

Attorney

753 South Main Street
Woodstock, VA 22664
bpollack @shentel.net
540-459-8600
540-459-8670 (fax)

On Wed, Jun 1, 2016 at 11:25 AM, McMahan, Alan (DHCD) <Alan.McMahan @dhcd.virginia.gov> wrote:

To the parties:

Please find attached a PDF of a staff document (i.e. summary) on the Bradley Pollack appeal to the Review
Board (Appeal Nos. 15-20), as well as, two PDFs of all of the documents submitted thus far by the parties on

"0
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the appeal. The latter PDFs are exactly what was sent to the parties in advance of the informal fact-finding
conference yesterday.

The hearing on this appeal is scheduled for the Review Board meeting on Friday, July 15, 2016. You may
submit additions, corrections or objections to the staff document; you may submit additional documents for the
record; and you may submit written arguments to be included in the board package for the July meeting. All
submittals must be received by the Office of the Review Board by close of business on Thursday, June 30,
2016. Anything received after that date will not go into the Review Board package, but will be held for the
hearing for the Chairman to decide whether to include it.

Should you have any questions, please contact me or Richard Potts at 804-786-1157.

Regards,

Alan McMahan, MPA, C.B.0O.
Senior Construction Inspector II and

Secretary - State Building Code Technical Review Board
Department of Housing & Community Development

Division of Building & Fire Regulation
State Building Code Office

600 East Main Street, Suite 300
Richmond, Virginia 23219

(804) 371-7175

(804) 371-7092 - fax

alan.mcecmahan@dhced.virginia.gov

Code Connection Blog http://dhcdcodeconnection.wordpress.com

Click and "'follow'" our Blog



VIRGINIA:
IN THE CIRCUIT COURT FOR THE COUNTY OF SHENANDOAH
BRADLEY G. POLLACK,
Appellant,

V. Case Numbers: CL14000164-00
and CL14000282-00

COUNCIL OF THE TOWN OF EDINBURG,
Appellee.
AMENDED APPEAL.

COMES NOW Bradley G. Pollack, appellant pursuant to Virginia
Code §§ 15.2-2272 and 15.2-2285(F), and contests and appeals decisions
of the Council of the Town of Edinburg on May 13, 2014, and September
16, 2014, as set forth herein:

PORTED AMEN IN RDINAN

1. Bradley G. Poliack is a resident of the Town of Edinburg.

T1-Pur nt of Zoning Ordi r rl

2. 0n September 16, 2014, the Edinburg Town Council purportedly
held and passed a “Second reading and consideration of an Ordinance to

Amend Chapter 175, Zoning, Article il, District Regulations § 175-7,
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Residential District R-1, D. Area regulations, (2) and (3).” It read: “The
maximum number of duplex and/or townhouse dwellings shali not exceed
50% with the remainder of the development being single-family detached
dwellings.” Exhibits 1 and 2.

3. The aforesaid purported Ordinance was improperly initiated as a
part of an Ordinance Committee report during the August 12, 2014, Town
Council meeting when the Ordinance Committee had, in fact, not met and
taken no action whatsoever.

4. The Planning Commission failed to hold a public hearing in
accordance with Virginia Code §§ 15.2-2285(A) and 15.2-2204(A).

5. In violation of Virginia Code § 15.2-2285(A), the Planning
Commission made no recommendation to the Town Council. The only
action taken by the Planning Commission was the voting down of a motion
by member Richard Ritter to not recommend approval. Thereafter, the
Pianning Commission made no recommendation at all.

6. As the Council of the Town of Edinburg failed to comply with the
Code of Virginia in amending this zoning ordinance of general application

throughout the Town, it is null and void.



WHEREFORE, Appellant prays that this Court declare the aforesaid
amendment to the Edinburg Town Zoning Ordinance be declared null, void
and of no effect. FURTHERMORE, as this amendment was a necessary
prerequisite to the Amended Proposed Proffer Statement and the
Resubdivision, described below, Appellant prays that such Amended
Proposed Proffer Statement and the resubdivision also be declared null,

void, and of no effect.

PURPORTED APPROVAL OF AMENDED PROPOSED PROFFER
STATEMENT

nding for n hrough X
7. All the rights set forth in Counts 1l through X are legally enforceable
and this Court is able to evaluate all of those claims of rights.
8. Appellant claims an ownership interest in the subject property. The
Amended Proposed Proffer Statement, Exhibit 3, in its paragraph 1.1,
purports to cover 28 existing dwellings in Phase I

“Total number of duplex dwellings based on the total number of
dwellings in Phase | and Phase || of the Edinburg Square Subdivision.”

9. Appellant is an owner of one of those 28 existing dwellings—Lot
10, Edinburg Square Subdivision, Town of Edinburg, County of

Shenandoah, which lot joins the lots to be vacated and resubdivided
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pursuant to the purported Amended Proposed Proffer Statement, all found
on a plat in Deed Book 1484, Page 954, in the Office of the Clerk of this
Court.

10. The restrictive covenants, covering the 28 existing dwellings as
well as the lots attempted to be resubdivided by thé Proposed Amended
Proffer Statement, provide Appellant a real property ownership interest in
the entire Edinburg Square subdivision.

11. The aforesaid ownership interest in the subject property gives
Appellant standing.

12. Furthermore, Appellant owns and occupies real property on the
aforesaid plat, and directly adjacent to the lots that the Proposed Amended
Proffer Statement attempts to vacate and resubdivide. This establishes that
Appellant has a direct, immediate, pecuniary, and substantial interest in the
decision.

13. Every fact alleged in this pleading, other than those set forth in
Count |, demonstrate a particularized harm to some personal or property
right, legal or equitable, or imposition of a burden or obligation upon the
Appellant, as a resident of Edinburg Square, different from that suffered by
the public genérally.

14. The site in question is subject to a 2005 Proffer Statement, Exhibit
4, making clear that only 28 individual housing units are to be built there.

4
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(Single family homes as set fbrth below.) The addition of an additional 16
units in Appellant’s backyard, which will create significantly more traffic
driving by Appellant’s house, imposes a significant burden upon him. The
creation of small duplex housing completely inconsistent with and
unharmonious with the rest of the neighborhood also imposes a significant
burden upon Appellant.

15, Both Proffer Statements include “1.3 Recreational Open Space
will be provided in Phase 2 of said project in addition to existing open
space provided in Phase 1 of project.” Appellant’s jot is in Phase 1 of said
project and Appellant is, therefore, an integral part of the currently
approved Proffer Statement.

16. The Amended Proposed Proffer Statement is directly contrary to
Appellant’s property rights in the Edinburg Square restrictive covenants and
2005 Proffer Statement, rights not shared by the public in general.

17. The Amended Proposed Proffer Statement is clearly a rezoning of
a Proffer Statement that twice refers to the Phase in which Appellant lives.
At minimum, Appellant’s lot joins the lots that are proposed to be vacated

and resubdivided under the Amended Proposed Proffer Statement.
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18. Paragraphs 1 through 17 are incorporated herein.

19. The Amended Proposed Proffer Statement was approved by the
Town on May 13, 2014; and on September 16, 2014, immediately after the
purported attempt to amend its zoning ordinance as set forth in Count |
above. The amendment to the zoning ordinance was a necessary
prerequisite to the Amended Proposed Proffer Statement.

20. Not only was the amendment to the zoning ordinance null and
void as set forth in Count | above, any amendment to the zoning ordinance
passed on September 16, 2014, would not have become effective until
thirty days later as set forth in the Edinburg Town Charter § 3-a(9).

21. Regardless, therefore, the Amended Proposed Proffer Statement
violated the zoning ordinance at the time it was purportedly passed on May
13, 2014, and on September 16, 2014,

WHEREFORE, Appellant prays that this Court declare the aforesaid

Amended Proposed Proffer Statement null, void and of no effect.

COUNT Ml - Procedural Violations Leading to Purported Approval of
' Amended Proposed Proffer Statement

22. Paragraphs 1 through 21 are incorporated herein.

-
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23. The Council of the Town of Edinburg took the action set forth in
the Regular Council Meeting May 13, 2014, minutes, page 4, in the
paragraph beginning with “Councilman Beaty.” Exhibit 5.

24. “The proposed amendments to the existing proffer statement for
the lots now owned by G.B. Foltz in Phase |l of Edinburg Square” is set
forth in Exhibit 3. The lots conveyed to Foltz refer to the same plat set forth
in paragraph 9 above.

25. The original Proposed Proffer Statement is set forth in Exhibit 4.

26. The Planning Commission failed to hold a public hearing in
accordance with Virginia Code §§ 15.2-2285(A) and 15.2-2204(A).

27. On May 22, 2014, Town Attorney Kevin C. Black wrote the Town
of Edinburg Mayor a letter set forth at Exhibit 6.

28. On September 16, 2014, the Edinburg Town Council Special
Meeting Agenda was presented to the public for the first time and, without
any prior notice to the public, item 3(B) was included on the Agenda. “Ratify
émendment to the Proffer Statement that were approved by Town Council
on May 13, 2014.” Exhibit 1. This item had not been carried over to the
September 16, 2014, Special Meeting by any action of the Town Council

and is therefore void and of no effect.



29. As the Council of the Town of Edinburg failed to comply with the
Code of Virginia in approving the Amended Proposed Proffer Statement, it
is null and void.

WHEREFORE, Appellant prays that this Court declare the aforesaid
Amended Proposed Proffer Statement be declared null, void and of no

effect.

CQUNT |V - Town’s Actions Violate Agreements with County Approved by
this Court

30. Paragraphs 1 through 21 are incorporated herein.

31. The Joint Agreement for Administration of Proffers dated the 8th
day of March, 2005, by and between the Town of Edinburg and County of
Shenandoah specifically includes the following paragraph:

“11. In the event this Agreement is terminated prior to the payment of
all monetary proffers for the benefit of the County having been paid,
such monetary proffers will continue to be paid by the Town to the
County as such proffer payments are made to the Town. In the event
this Agreement is terminated prior to the completion of non-monetary
proffers for the benefit of the County, such non-monetary proffers shall
continue to be enforced as set forth in paragraph 8, above.”

Exhibit 7.
32. On June 20, 2005, Vince Poling, Shenandoah County

Administrator, wrote a letter to the original developers, which included the

following:
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“As you are aware, the Shenandoah County Board of Supervisors
approved your boundary line adjustment request with the Town of
Edinburg. This approval was given based on the sixty-two lot concept
plan developed by PHR&A, dated May 2005.”

The letter concluded by stating that “The Board of Supervisors anticipates
that the above stated elements of the plan as well as cash proffers will be
included in your proffer statement.” Exhibit 8.

33. According to the Edinburg Town Council minutes of September

13, 2005, Exhibit 9, the Edinburg Town Council adopted a motion "to
approve rezoning of the property recently brought into the Town limits for
Phase 2 of Edinburg Square Development” (although it had not yet been
brought into the Town).

34. A letter of September 16, 2005, from the Edinburg Town Mayor to

James G. Gore, Jr., included the following:

“The Town considers the items you agreed to with the County to be
conditions of this rezoning.”

“The resulting Fiscal Impact per Household was determined to be
$6,501. | discussed the payment of this with you on the phone. At that
time it was decided that this will be paid by the Town on a per house
basis when the zoning permit is issued.”

Exhibit 10.
35. The September 19, 2005, Proffer Statement to rezone the

property to Residential, R-1 (Exhibit 4} inciudes the following paragraphs:
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1.1. The property shall be zoned R-1, Residential, for exclusive
use as single family homes.

1.2 The property shall be subdivided into 37 residential building
lots that conform to the requirements of the Edinburg Town Code for
single family homes.

3.1. The Applicant shall contribute to the Town of Edinburg the
sum of $6,501.00 per lot, based on the Fiscal Impact Analysis Model
prepared by Anderson and Associates, at the time of issuance of
each zoning permit on the subject property.

36. On September 19, 2005, Jennifer Grafton-Gore, the Developer,
and predecessor in title to virtually all of the current Edinburg Square
homeowners, wrote to the County of Shenandoah about the prerequisite
boundary line adjustment with the Town. Ms. Grafton-Gore agreed with the
County of Shenandoah to the above provisions. Exhibit 11.

37. On September 26, 2005, the Town of Edinburg and the County of
Shenandoah filed a Petition for a Boundary Line Agreement in this Court.
Chancery No. 05-263.

38. On September 30, 2005, the Boundary Line Agreement was
approved by this Court. Order Book 1246, Page 0710.

39. Again, preconditions for the County agreeing to the Boundary
Line Agreement was that the property shall be for exclusive use as single

family homes and that the applicant contribute to the Town $6,501.00 per

lot.
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40. The Edinburg Town Council cannot take unilateral action on
changing these preconditions to allow duplexes and to reduce the per lot
contribution by $3,602 without consent of the County of Shenandoah and
this Court. Doing so was unlawful, unwarranted, arbitrary, capricious,

unreasonable and void.

WHEREFORE, Appellant prays that this Court declare the aforesaid

Amended Proposed Proffer Statement null, void and of no effect.

COUNT V - Approval of Amended Proposed Proffer Statement Prejudices
Appellant as a Homeowner

41. Paragraphs 1 through 40 are incorporated herein.

42. Appellant purchased his home in Edinburg Square after the
Court’s Order adjusting the boundary line was recorded in the land records.

43. The Boundary Line Adjustment was, in turn, based on the
aforesaid proffers applicable to Edinburg Square, including the one
assuring single family homes in Phase |l.

44. Appellant did not apply for, did not consent to, nor, as set forth
above, did he or anyone have adequate notice of, this Proposed Amended

Proffer Statement.
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45, Accordingly, the Town's May 13, 2014, and September 16, 2014,
actions making wholesale changes to those proffers is unlawful,

unwarranted, arbitrary, capricious, unreasonable and void.

WHEREFORE, Appellant prays that this Court declare the aforesaid

Amended Proposed Proffer Statement null, void and of no effect.

COUNT VI - Comprehensive Plan Does Not Cover Subject Lots

46. Paragraphs 7 through 20 are incorporated herein,

47. Edinburg Town Code § 175-59(B)(3) and Virginia Code §
15.2-2297(A)(viii) require compliance with the comprehensive plan. The
Town does not have a comprehensive plan applicable to the ‘Iots subject to
the Proposed Amended Proffer Statement. Accordingly, the Town had no
authority to act on the Proposed Amended Proffer Statement and their
actions on May 13, 2014, and September 16, 2014, is, therefore void.

WHEREFORE, Appellant prays that this Court declare the aforesaid

Amended Proposed Proffer Statement null, void and of no effect.

COUNT VI - Proffer Unlawfuily Covers More Than One Zoning District

48. Paragraphs 7 through 20 are incorporated herein.

12 .
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49. Edinburg Square Subdivision is partially zoned residential and
partially zoned commercial. The Proposed Amended Proffer Statement
covers both of these zones. This is contrary to the provisions of Virginia
Code § 15.2-2297(A), which only allows for conditional zoning within a
single zoning ordinance or zone.

WHEREFORE, Appellant prays that this Court declare the aforesaid

Amended Proposed Proffer Statement null, void and of no effect.

COUNT VIl - Amended Proposed Proffer Statement Wronaly Uses Lots in
Commercial District to Allow Numerous Duplexes

50. The purported zoning amendment set forth in Count | only applies
to residential districts.

51. There are 24 building lots (with 21 current houses) in Phase | of
Edinburg Square, all of which are in a commercial zone, and not in the
residential district that the 37 lots of Phase II (purportedly resubdivided into
53 lots) are zoned.

52. These 24 building lots, therefore, cannot be used for the 50%
ratio that the amendments set forth in Count | proposed. |

53. Using these 24 building lots is unlawful, unwarranted, arbitrary,

capricious, unreasonable and void.
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WHEREFORE, Appellant prays that this Court declare the aforesaid

Amended Proposed Proffer Statement null, void and of no effect.

COUNT 1X - Spot Zoning lllegal

54. Paragraphs 1 through 53 are incorporated herein.

55. The purpose of the Proposed Amended Proffer
Statement approved by the Edinburg Town Council is solely to serve the
private interests of G. B. Foltz. 1t is, therefore, an arbitrary and capricious
exercise of legislative power, constituting illegal spot zoning, and should be
declared void.

WHEREFORE, Appellant prays that this Court declare the aforesaid

Amended Proposed Proffer Statement null, void and of no effect. |

COUNT X - $72.000 Paid and Accepted by Town for Duplexes Before
Lawful Approval Process

56. Paragraphs 1 through 55 are incorporated herein.

57. The Town convinced Gary Foltz to pay $72,000 for tap fees for
the duplexes before they were even approved. Long before September 18,
2014, the Council of the Town of Edinburg had improperly approved

duplexes. This is yet another reason why the subsequént action by the
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Town Council was unlawful, unwarranted, arbitrary, capricious,
unreasonable and void, and should be declared void.

WHEREFORE, Appellant prays that this Court declare the aforesaid

Amended Proposed Proffer Statement null, vdid and of no effect.

COUNT X - Motion of Town Council Not Properly Passed

58. Paragraphs 1 through 57 are incorporated herein.

59. The minutes at Exhibit 5 make clear that the approval was
conditioned upon a positive response from the Town Attorney.

60. A legislative body has no authority to pass a motion conditioned
upon “a positive response” from the Town Attorney. The Town Attorney is to
provide advice to a town prior to their action. Their action cannot be based
upon a subsequent act of the Town Attorney.

61. Regardless, the response from the Town Attorney was not
positive. It was contingent upon whether or not “all applicable procedural
and notice requirements have been met.”

62. Counts | through I1X above make clear that not all applicable

procedural requirements were met.
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63. There is nothing in the minutes indicating that the notice
requirements of Virginia Code § 15.2-2302 were met.

64. Accordingly, the Proposed Amended Proffer Statement was not
ever properly or finally approved by the Edinburg Town Council and is,
therefore, null and void.

WHEREFORE, Appellant prays that this Court declare the aforesaid

Amended Proposed Proffer Statement null, void and of no effect.

APPEAL FROM ADOPTION OF ORDINANCE PURPORTEDLY RE-
SUBDIVIDING EDINBURG SQUARE SUBDIVISION

COUNT XI - Violations Set Forth in Any of the Aforesaid Counts Invalidates
Resubdivision

65. Paragraphs 1 through 64 are incorporated herein.
66. The approved final subdivision plat for Edinburg Square was

recorded in the Office of the Clerk of this Court in Deed Book 1484, Page

0954.
67. Pursuant to Virginia Code § 15.2-22681(F), “An approved final

subdivision plat that has been recorded, from which any part of the property
subdivided has been conveyed to third parties (other than to the developer

or local jurisdiction), shall remain valid for an indefinite period of time
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unless and until any portion of the property is subject to a vacation action
as set forth in §§ 15.2-2270 through 15.2-2278."

68. As contemplated by Virginia Code § 15.2-2272(2), part of the
property has been conveyed to third parties, including Appellant herein.

69. Appellant appeared at the meeting for the purpose of objecting to
the adoption of the ordinance.

70. This is an appeal from the adoption of the ordinance vacating 28
of the lots, filed within thirty days.

71. The two actions of the Edinburg Town Council contested in
Counts | through X are both necessary prerequisites to the approval of the
resubdivision set forth in paragraph 3(C) of Exhibit 1.

72. Complainant, the owner of a lot shown on the plat in Deed Book
1484, Page 0954, which also shows the lots purportedly resubdivided, will
be irreparably damaged by the resubdivision into 44 duplexes immediately
behind the home he bought in 2013, when the record as set forth above
makes clear that no more than 28 single family homes, harmonious with
the rest of the subdivision, were to be built. See also paragraphs 7 through
17 above.

WHEREFORE, Appellant prays that this Court nullify the ordinance of

vacation and resubdivision.
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COUNT Xli - Vacation Action Improperly Taken

73. Paragraphs 1 through 72 are incorporated herein.

74. Contrary to Virginia Code § 15.2-2272(2), the notice of the
vacation action set forth in paragraph 3(C) of Exhibit 10 did not clearly
describe the plat or portion thereof to be vacated. It didn’t even mention
that it was a resubdivision or a vacation of any lots.

WHEREFORE, Appellant prays that this Court nullify the ordinance of

vacation and resubdivision.

CountXIlI - Edinburg Square is One Subdivision Which Prohibits this
Resubdivision

75. Paragraphs 7 through 45 and 66 through 72 are incorporated
herein.

76. In 2011, a successor in title to the original developer, and the
immediate predecessor in title to Gary Foltz, conveyed out two of the lots in
Phase Il, recognizing that they were specifically subject to restrictive
covenants in Edinburg Square, Phases | and 1l. See Deed Book 1530,
Page 0934. Mutuality of covenant, accordingly, makes all of the developer’s
lots subject to both, clearly prohibiting the resubdivision wrongfully

approved by the Town of Edinburg set out in Paragraph 3(C) of Exhibit 1.
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77. In the town’s action regarding the purported resubdivision on
September 16, 2014, 44 duplexes were illegally approved, as that would
require the ability to have 44 single family houses in the rest of Edinburg
Square. That is impossible, as 33 is the most single family homes that can
be built in the rest of Edinburg Square.

78. As the Town Council (wrongly) believes that Phase Il is a stand
alone subdivision which can independently amend its restrictive covenants
to allow the re-subdivision, then the approval of 44 duplexes in a
subdivision with only @ single family lots (on which 7 houses are currently
built) was even more illegal. As only 50% can be duplexes, the Town
Council has approved 35 more than allowed, or almost 400% more than
their own purported amended ordinance allows (and over 750% more than
the existing ordinance allows). This is unlawful, unwarranted, arbitrary,
capricious, unreasonable and void.

79. Regardless, Phase Il can't be its own subdivision for purposes of
changing the restrictive covenants, but both Phases are the subdivision for
determining how many duplexes they are allowed to build.

80. Furthermore, the restrictive covenants prohibit such resubdivision,
and have not and cannot be amended to allow resubdivision of the
developers’ 28 lots. That requires a 3/4 vote of 61 lots, or 46 votes. The

developers only have 28 lots.
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81. Also, contrary to the requirements of the restrictive covenants and
Virginia Code § 55-515.1(F), no.officer of the Edinburg Square Owners'
Association has certified that any such approval has been given.

82. In the face of clear violations of the Edinburg Square restrictive
covenants, approval of the resubdivision by the Edinburg Town Council was
unlawful, arbitrary, capricious, and unreasonable, and this Court should
declare it null and void.

WHEREFORE, Appellant appeals from the adoption of the ordinance
approvi-ng the vacation/resubdivision, and prays this Honorable Court
declare the vacation/resubdivision purportedly approved by the Edinburg
Town Council on September 16, 2014, null, void and of no effect.

TRIAL BY JURY IS DEMANDED.

Respectfully submitted,

Bradley G. Pollack
753 South Main Street
Woodstock, VA 22664
540-459-8600
bgpollack@gmail.com
540-459-8670 (fax)
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Certificate of Service

| hereby certify that on the 28th day of February, 2016, | transmitted
via facsimile a true copy of the foregoing to Robert T. Mitchell, Jr., Esquire,
at 540-662-4304.

Bradley G. Pollack

21

PO
S

8



VIRGINIA:

BEFORE THE
VIRGINIA MANUFACTURED HOUSING BOARD

IN RE: Appeal of Lien Tran and Anh Nguyen
Appeal No. 15-21

CONTENTS

Section Page Na.
Review Board Staff Document 220
Combined Documents Submitted by Both Parties 222

219



VIRGINIA:

BEFORE THE
STATE BUILDING CODE TECHNICAL REVIEW BOARD (REVIEW BOARD)

IN RE: Appeal of Lien Tran and Anh Nguyen
Appeal No. 15-21

REVIEW BOARD STAFF DOCUMENT

Suggested Statement of Case History and Pertinent Facts

1. In May of 2015, in response to a complaint, the Fairfax County Department of
Code Compliance (FCDCC), the County agency responsible for the enforcement of Part III of
the Virginia Uniform Statewide Building Code (the 2012 Virginia Maintenance Code, or VMC),
conducted an inspection of a detached single-family dwelling at 7101 Carol Lane, in Falls
Church, owned by Lien Tran and Anh Nguyen (hereafter referred to as “Tran”™)

2. As a result of the inspection, the FCDCC issued a notice of vilolation on May 29,
2015, under the VMC to Tran for the lack of maintenance of several areas on the outside of the
house. The notice cited Sections 304.13 (Window, skylight and door frames), 304.2 (Protective
treatment), and 304.7 (Roofs and drainage) of the 2012 VMC.

3. Consequently, Tran filed an appeal of the notice to the Fairfax County Board of
Building Code Appeals (County appeals board) which heard the appeal in December of 2015 and
ruled to deny the appeal, thus upholding the decision of the FCDCC.

4. Staff corresponded with the parties permitting an opportunity to submit additional
documents and then drafted this staff document based upon a review of the appeal documents.

This staff document was then distributed to the parties and timeframes were established for the
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submittal of objections; corrections or additions to the staff document; the submittal of additional
documents for the record; and written arguments to be included in the record of the appeal
prepared for the hearing before the Review Board.

5. Subsequent to the distribution of the staff document to the parties, FCDCC issued
a new notice of violation' to Tran rescinding the May 29, 2015 notice upon which the appeal is
based. The FCDCC provided a copy of the new notice to the Office of the Review Board for
inclusion in the July 15, 2016 agenda package. Staff then advised the parties of the Review
Board’s policy and history of ruling an appeal moot when the application of the code, upon

which the appeal is based, has been removed®.

Suggested Issue for Resolution by the Review Board

L. Whether to rule the appeal moot due to the issuance of the May 27, 2016 notice of
violation which rescinded the original notice of violation; and if ruling in the negative,
2. Whether to overturn the decision of the FCDCC and the local appeal board that a
violation of VMC Section 304.13 (Window, skylight and door frames) still exists;
3. Whether to overturn the decision of the FCDCC and the local appeal board that a
violation of VMC Section 304.2 (Protective treatment) still exists;
4, Whether to overturn the decision of the FCDCC and the local appeal board that a

violation of VMC Section 304.7 (Roofs and drainage) still exists.

1 The new notice of violation issued to Tran on May 27, 2016 was not appealed to the Review Board within the 21
calendar days as required by VMC Section 106.8
2 Lapinski (Appeal No. 00-2); Miller (Appeal No. 00-11); SNSA, Inc. (Appeal Nos. 11-9 and 11-10)
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County of Fairfax, Virginia

To protect and enrich the quality of life for the people, neighborhoods and diverse communities of Fairfax County

DATE: June 29, 2016

TO: J. Robert Allen, Chairman
State Building Code Technical Review Board

FROM: Elizabeth Perry, Fairfax County Property Maintenance Code Official

SUBJECT:  Appeal of Lien K. Tran (Appeal No. 15-12) 7101 Carol Lane

[t is my position that I cannot take enforcement action on the May 29, 2015 Notice of Violation
at issue in the subject appeal, and that the subject appeal is moot, because the May 29, 2015
Notice of Violation has been rescinded. For this reason, but with full respect for the appeal
process and the State Building Code Technical Review Board, Department of Code
Compliance staff will not be attending the July 15, 2016 hearing. Please accept this memo as
my position on the subject matter.

The property at issue is developed with a single family detached structure, part of which is an
enclosed patio. In response to a complaint to the Department of Code Compliance, the
dwelling was inspected to determine compliance with the Virginia Maintenance Code. Based
on that inspection, Fairfax County Department of Code Compliance Investigator Joan Maguire
issued a May 29, 2015 Notice of Violation, which is at issue in the subject appeal.

A subsequent inspection on May 3, 2016, revealed that the enclosed patio collapsed. Therefore,
some of the violations in the May 29, 2015 Notice of Violation were no longer relevant, and
there were additional violations to be cited. Accordingly, Investigator Maguire rescinded the
May 29, 2015 Notice of Violation, and reissued a Notice of Violation on May 27, 2016, which
is attached.

While not necessarily relevant to the appeal, I note that Department of Code Compliance staff
has attempted to maintain contact with the appellant throughout this process. It is my
understanding that the appellant is planning to demolish the structure on the subject property
and construct a new dwelling on the lot. As of the date of this memo, the most recent contact
between Department of Code Compliance staff and the appellant revealed that the structure is
no longer occupied.

Attachment: May 27, 2016 Notice of Violation

Department of Code Compliance
12055 Government Center Parkway, Suite 1016
Fairfax, VA 22035

Phone 703-324-1300, Fax 703-324-93%
www.fairfaxcounﬁ?.“g"{')v



' DCC RETURN COPY
™ County of Fairfax, Virginia

To protect and enrich the quality of life for the people, neighborhoods and diverse communities of Fairfax County

NOTICE OF VIOLATION
Virginia Maintenance Code
DATE OF ISSUANCE: May 27, 2016
METHOD OF SERVICE: * QFFICE OF THE SHERIFF
LEGAL NOTICE ISSUED TO: Lien K. Tran
Anh L. Nguyen
ADDRESS: 7101 Carol Lane
Falls Church, VA 22042

LOCATION OF VIOLATION: 7101 Carol Lane
Falls Church, Virginia 22042-3713
TAX MAP REF: 0601 16 0010A

CASE #: 201502800 SR #: 115980

ISSUING INVESTIGATOR: Joan Maguire, (703)324-9337

POTENTIAL CIVIL

PENALTIES PURSUANT

TO FAIRFAX COUNTY

CODE § 61-7-1(B): Maintenance Code Violation(s) First Offense  Each Subsequent Offense
§VMC304.2 $ 100.00 § 150.00
§VMC304.4 $ 100.00 $ 150.00
§VMC304.6 $ 100.00 $ 150.00
§VMC304.7 $ 100.00 $ 150.00
TOTAL: $ 400.00 $ 600.00

Dear Responsible Party:

This Notice of Violation is to inform you that the Notice of Violation dated May 29, 2015 has been
Rescinded and reissued in response to new violations that have occurred on the property.

In accordance with the Virginia Maintenance Code (Part III of the Uniform Statewide Building Code-
2012 Edition), an inspection on May 03, 2016 revealed violations as listed below at the referenced
location. The cited violations must be corrected within 30 days from receipt of this notice unless
otherwise indicated.

Department of Code Compliance

12055 Government Center Parkway, Suite 1016

Fairfax, Virginia 22035-5508

Phone 703-324-1300 Fax 703-653-9459 TTY 711
www.fairfaxcounty.gmr/g’qée‘l .
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Lien K. Tran
Anh L. Nguyen
May 27, 2016
SR 115980
Page 2

VIOLATION: PROTECTIVE TREATMENT VMC 304.2. All exterior surfaces, including but not
limited to, doors, door and window frames, cornices, porches, trim, balconies, decks and fences shall
be maintained in good condition. Exterior wood surfaces, other than decay-resistant woods, shall be
protected from the elements and decay by painting or other protective covering or treatment. Peeling,
flaking and chipped paint shall be eliminated and surfaces repainted. All siding and masonry joints as
well as those between the building envelope and the perimeter of windows, doors, and skylights shall
be maintained weather resistant and water tight. All metal surfaces subject to rust or corrosion shall be
coated to inhibit such rust and corrosion and all surfaces with rust or corrosion shall be stabilized and
coated to inhibit future rust and corrosion. Oxidation stains shall be removed from exterior surfaces.
Surfaces designed for stabilization by oxidation are exempt from this requirement.

LOCATION: House

WORK TO BE PERFORMED: Repair and paint trim on the house so it is in good repair and is in
conformance with VMC304.2.

VIOLATION: STRUCTURAL MEMBERS VMC 304.4. All structural members shall be
maintained free from deterioration, and shall be capable of safely supporting the imposed dead and live
loads.

LOCATION: Enclosed Patio in rear of house

WORK TO BE PERFORMED: Remove or repair enclosed patio so it is structurally sound, in good
repair and conforms with VMC 304.4.

VIOLATION: EXTERIOR WALLS VMC 304.6. All exterior walls shall be free from holes,
breaks, and loose or rotting materials; and maintained weatherproof and properly surface coated where
required to prevent deterioration.

LOCATION: Enclosed patio in rear of house

WORK TO BE PERFORMED: Repair or replace enclosed patio so it is structurally sound, in good
repair and conforms with VMC 304.6.

VIOLATION: ROOF AND DRAINAGE VMC 304.7. The roof and flashing shall be sound, tight
and not have defects that admit rain. Roof drainage shall be adequate to prevent dampness or
deterioration in the walls or interior portion of the structure. Roof drains, gutters and downspouts shall
be maintained in good repair and free from obstructions. Roof water shall be discharged in a manner
to protect the foundation or slab of buildings and structures from the accumulation of roof drainage.

-
Rev. 7/11/14 oo 5
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LOCATION: Enclosed patio and house

WORK TO BE PERFORMED: Repair roof on enclosed patio and repair or remove gutters from
enclosed patio and entire house.

All repairs, alterations, and/or additions must be made in accordance with applicable laws. Any
additional violations that may appear as work progresses will require correction.

Information about obtaining any necessary permits required by other Fairfax County agencies may be
obtained by calling (703)222-0801 and requesting the appropriate department. The owner of a
building or structure, or the owner’s agent or any other person involved in the use of the subject
building or structure may appeal a decision of the Code Official concerning the application of the
Virginia Maintenance Code to such building or structure and may also appeal a refusal by the Code
Official to grant a modification to the provisions of this code pertaining to such building or structure.
Applications for appeals shall be submitted in writing to the Fairfax County Board of Building and Fire
Prevention Code Appeals within 14 calendar days of the decision being appealed. Appeal application
forms may be obtained by contacting;

Fairfax County Board of Building and Fire Prevention Code Appeals

Attention: Secretary to the Fairfax County Board of Building and Fire Prevention Code
Appeals

Department of Public Works and Environmental Services

12055 Government Center Parkway, Suite 444

Fairfax, VA 22035-5504

Phone: (703)324-1780

Information and forms can also be obtained at:

http:/fwww .fairfaxcounty.gov/dpwes/publications/codemods_appeals.htm

Failure to submit an application for appeal within the time limit established shall constitute acceptance
of the Code Official’s decision.

The Fairfax County Board of Building and Fire Prevention Code Appeals shall meet within 30
calendar days after the date of receipt of the application for appeal.

A follow-up inspection will be made at the expiration of the time period outlined in this Notice.
Failure to comply with the Notice will result in the initiation of appropriate legal action to gain

compliance with the Virginia Maintenance Code which can result in court ordered sanctions or civil
penalties. Civil penalties may be ordered in the amount of $100.00 for each violation cited herein for
the first violation and $150.00 for each subsequent violation cited herein per day totaling up to
$4.000.00 in accordance with Fairfax County Code § 61-7-1(B).

Rev. 711/14
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Civil penalties entered by the General District Court shall be paid to the Office of the County
Attorney. Investigators may not accept any payments, including those associated with fines and fees.

In accordance with the code, the owner or person to whom this notice of violation has been issued is
responsible for contacting me within the time frame established for any re-inspections to assure the
violations have been corrected.

If you have any questions, would like to schedule an appointment to meet with an investigator, or
schedule a follow up inspection, please contact me directly at (703)324-9337. For any other questions,
contact our main office at (703)324-1300.

LEGAL NOTICE ISSUED BY:

7

Joan Maguire
Code Compliance Investigator
Joan.Maguire@fairfaxcounty.gov

ignature
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;?SONAL SERVICE
¢ing unable to make personal service a copy was
delivered in the following manner:

G Delsvered to 2 person found in charge of usual place
of business or employment during business howrs and
giving infornwatior: of its purport.

0 Delivered to family member (not temporary sojourner
or guest) age 16 or older at uswal place of abode or
pasty named above after giving information its
purport. List name, age of recipient, and relation of
recipient to party named above.

—
nfﬁosiedonfromdoorormchoﬂmrdoousappearsto
be the rain entrance of usual place of abode, address
listed above (Other authorized recipieat not found).
o Served on a Secretary of the Commonweal

0 PERSONAL SERVICE
ing unable to make personal service a copy was
delivered in the following mannes:

u Delivered to a person found in charge of usual place
of business or employment during business hours and
giving information of its purport.

0 Delivered to family member (not temporary sojoumer
of guest) age 16 or older at usual place of abode or
party named above after giving nformation its
puiport. List name, age of recipient, and relation of
recipient to party named above,

n’fo:tedmfromdoororsuchoﬂwrdoouszppmsto
be the main entrance of usual place of abode, address
listed above (Other authorized recipient not found).

o Served on 2 Secretary of the Commonwealth
o Not found, 'Y
727

0 Delivered to 2 person found in charge of usual place
of business or employment during business howrs and
giving information of its purport.

G Delivered to family member (not temporary sojourner
or guest) age 16 or older at usual place of abode or
pazty named above after giving information its
pwiport. List name, age of recipient, and relation of
recipient to party named above.

o Posted on front door or such other door as appears to
be the main entrance of usual place of abode, address
listed above (Other authorized recipient not found).

T Served on a Sceretary of the Commonwealth.
o Not found.

SERVING OFFICER
for

DATE

Not fo!.md. v L

° . 273 .
G OFFICER > _ _ VIMG OFFICER 5
(4 Kincaid, Sheriff 6 sﬁ Yo\ _Kincaid _Sheriff
DA . DATE ; ’
Fairfax County, VA Fairfax County, VA

0 PERSONAL SERVICE o PERSONAL SERVICE
a Being uaable to make personal service a copy was o Being unable to make personal sexvice a copy was

delivered in the following manaer: delivered in the following manner:

O Delivered to a person found in charge of usual place
of business or employment during business hours and
giving information of its purport.

o Delivered to family member (not temporary sojoumer
of guest) age 16 or older at usual place of abode or
party named above after giving mformation its
purport. List name, age of recipient, and relation of
recipient to party named above,

0 Posted on front door or such other door as appears to
be the main entrance of usual place of abode, address
kisted above (Other authorized recipicat not found).

o Served on a Secretary of the Commonwealth.
o Not found.

SERVING OFFICER
for

DATE
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County of Fairfax, Virginia |

To protect and enrich the quality of life for the people, neighborhoods and diverse communities of Fairfax County

NOTICE OF VIOLATION

Virginia Maintenance Code
DATE OF ISSUANCE: May 29, 2015
METHOD OF SERVICE: OFFICE OF THE SHERIFF
LEGAL NOTICE ISSUED TO: Lien K. Tran

Anh K. Nguyen
ADDRESS: 7101 Carol Lane

Falls Church, VA 22042

LOCATION OF VIOLATION: 7101 Carol Lane ;
Falls Church, Virginia 22042-3713

- TAX MAP REF: 0601 16 0010A

CASE #; 201502800 SR #: 115980

ISSUING INVESTIGATOR: Joan Maguire, (703)324-9337
POTENTIAL CIVIL
PENALTIES PURSUANT
TO FAIRFAX COUNTY
CODE § 61-7-1(B): Maintenance Code Violation(s) First Offense = Each Subsequent Offense
§VMC304.13 $ 100.00 $ 150.00
§VMC304.2 $ 100.00 $ 150.00
§VMC304.7 $ 100.00 $ 150.00
TOTAL: $ 300.00 $ 450.00
Dear Responsible Party:

In accordance with the Virginia Maintenance Code (Part IIT of the Uniform Statewide Building Code-
2012 Edition), an inspection on May 19, 2015 revealed violations as listed below at the referenced
location. The cited violations must be corrected within 30 days from receipt of this notice unless

otherwise indicated.

VIOLATION: WINDOW, SKYLIGHT & DOOR FRAMES YMC 304.13. Every window,
skylight, door and frame shall be kept in sound condition and good repair and weather tight.

Depariment of Code Compliance
12055 Government Center Parkway, Suite 1016
Fairfax, Virginia 22035-5508
Phone 703-324-1300 Fax 703-653-9459 TTY 71k >
www.fairfaxcounty.gov/codd™



Lien K. Tran
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L.OCATION: Back of house

WORK TO BE PERFORMED: Repair window so it is structurally sound and in conformance with
VMC 304.13.

VIOLATION: PROTECTIVE TREATMENT VMC 304.2. All exterior surfaces, including but not
limited to, doors, door and window frames, cornices, porches, ttim, balconies, decks and fences shall
be maintained in good condition. Exterior wood surfaces, other than decay-resistant woods, shall be
protected from the elements and decay by painting or other protective covering or treatment. Peeling,
flaking and chipped paint shall be eliminated and surfaces repainted. All siding and masonry joints as
well as those between the building envelope and the perimeter of windows, doors, and skylights shall
be maintained weather resistant and water tight. All metal surfaces subject to rust or corrosion shall be
coated to inhibit such rust and corrosion and all surfaces with rust or corrosion shall be stabilized and
coated to inhibit firture rust and corrosion. Oxidation stains shall be removed from exterior surfaces.
Surfaces designed for stabilization by oxidation are exempt from this requirement. .

LOCATION: House

WORK TO BE PERFORMED Repair and paint trim on the house so it is in good repair and isin
conformance with VMC304.2.

VIOLATION: ROOF AND DRAINAGE VMC 304.7. The roof and flashing shall be sound, tight
and not have defects that admit rain. Roof drainage shall be adequate to prevent dampness or
deterioration in the walls or interior portion of the structure. Roof drains, gutters and downspouts shall

be maintained in good repair and free from obstructions. Roof water shall be discharged in a manner
to protect the foundation orslab of buildings and structures from the accumulation of roof drainage.

LOCATION: House

WORK TO BE PERFORMED: Remove or repair gutters and downspouts so they are in
conformance with VMC304.7.

All repairs, alterations, and/or additions must be made in accordance with applicable laws. Any
additional violations that may appear as work progresses will require correction.

Information about obtaining any necessary permits required by other Fairfax County agencies may be
obtained by calling (703)222-0801 and requesting the appropriate department. The owner ofa
building or structure, or the owner’s agent or any other person involved in the use of the subject

" building or structure may appeal a decision of the Code Official concerning the application of the
‘Virginia Maintenance Code to such building or structure and may also appeal a refusal by the Code
Official to grant a modification to the provisions of this code pertaining to such building or structure.
Applications for appeals shall be submitted in writing to the Fairfax County Board of Building and Fire

Rev. W/11/14
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Prevention Code Appeals within 14 calendar days of the decision being appealed. Appeal application
forms may be obtained by contacting: ,

Fairfax County Board of Building and Fire Prevention Code Appeals

Attention: Secretary to the Fairfax County Board of Building and Fire Prevention Code
. Appeals

Department of Public Works and Environmental Services

12055 Government Center Parkway, Suite 444

Fairfax, VA 22035-5504 :

Phone: (703)324-1780

Information and forms can also be obtained at:
httn://Ww.fairfaxcountv.gov/dpwes/pubﬁcaﬁons/codemods appeals.htm

Failure to submit an application for appeal within the time limit established shall constitute acceptance
of the Code Official’s decision.

The Fairfax County Board of Building and Fire Prevention Code Appeals shall meet within 30
_calendar days after the date of receipt of the application for appeal.

A follow-up'inspection will be made at the expiration of the time period outlined in this Notice.

Failure to comply with the Notice will result in the initiation of appropriate legal action fo gain

compliance with the Virginia Maintenance Code which can result in court ordered sanctions or civil
penalties. Civil penalties may be ordered in the amount of $100.00 for each violation cited herein for
the first violation and $150.00 for each subseguent violation cited herein per day totaling up to
$4.000.00 in accordance with Fairfax County Code § 61-7-1(B).

In accordance with the code, the owner or person to whom this notice of violation has been issned is
responsible for contacting me within the time frame established for any re-inspections to assure the

violations have been corrected.

If you have any questions, would like to schedule an appointment to meet with an investigator, or
schedule a follow up inspection, please contact me directly at (703)324-9337. For any other questions,

contact our main office at (703)324-1300.

LEGW ICE ISSUED BY:
f"’w ﬂjm

Sigadture

Joan Maguire
Code Compliance Investigator
Joan Maguire@fairfaxcounty.gov

Rev. 7/11/14
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o PERSONAL SERVICE 0 PERSONATL SERVICE
;’Bemg nixible to make pesonel rervice a copy was 3eing mnsble to male personal service 2 copy was
delivered i the follvwing manner delivered in the folfowing manner

o Deékiverad fo a person found 1o charge of usnat phce
of besiness or employment during businass houss and
giving infbrmation of #is purport..

o Delivered to faouly mentber (not temporary sojourner
of guest) age 18 of older atusual place of shode or

 pasiy named above after giving information its
purport. List name, age of recipient, and relation of
recipient to pasty named sbove.

osted on front door or sach other door as appears to
be the mafn enfrance of uspal place of sbods, addrass
fisted above (Ciher anfhorized recipient ot found).
o Berved on 8 Secretary of the Commomvealih,

13 Not fonnd.
[69¢
ER‘VE«TG OFFICER

DATE

Fairfax County, VA

M@Mmea%d,—%%er

o Delivered fo 2 person fovad in charge of usnal place
of busmeas or employment during business hours and
giving information of its purpart.

O Delvered to finuly menber (not femporary sojoumer
or guest) age 16 or alfder atusual place of abode or
party named sbave afier giving information its
purport. List name, age of recipient, and relation of
recipient fo party aemed above,

A Posted on Font door or such other door as appears to
e the main eatrance of usval place of abode, address
Ested above (Othar autharized secipient not fonad).
o Served on a Secretary of the Commonwealth,

o Dialivered o a perzon found in charge of nenal place
of business or employnent during business hours and
giving information of its purport.

& Delivered o family member (not temporary sojoutmer
of puest) age 16 or older at usnal place of whode or
party named ahove efter piving information fts
purport. Listname, age of recipient, and relation of
seeipiend fo parly named shove,

o Posted on front door or such other door 28 appeass to
be the mafn entrince of usval place of abode, address
fisted above {Other authodzed recipient int Foupd).

1 Served on 2 Secrefary of the Commpmwealth,
o ot fonnd.

SERVING OFFICER
for

DATE

1 PERSONAL SERVICE  PERSONAL SERVICE
o Being nnable to make personal service 2 copy svas o Baing unable to make personal service @ copy ives
deliverad i1 the following manner: delivered in the following manner;
o1 Delivered 10 a person found in chirge of usual place

of business or smployment dusing business houes and
giving information ofits purport.,

& Defivesed o family mamber {no¢ temporary sojoumer
or guest) age 16 or older af usual place of abode or |
party nawed above afier giving iformation s
purponi. List name age of recipient, and refafion of
seciptent to party named abeve..

o Posted on front deor or such other door as appeass fo
be the maie entrence of veual place of abods, ddress
 fisted above (Other authorized recipient nof fonnd}.
= Served on 8 Seeretary of the Commonwealth
= Nt found.

SERVIMNG OFFICER
for

DATE
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County of Fairfax, Virginia
To protect and entich the quality of life for the people, neighborhoods and diverse communities of Fairfax County

NOTICE OF VIOLATION

Virginia Maintenance Code
DATE OF ISSUANCE: " May 29,2015
METHOD OF SERVICE: CERTIFIED MAIL #7014 2120 0003 1027 2714
LEGAL NOTICE ISSUED TO: . LienK. Tran

. Anh L. Nguyen

ADDRESS: 7101 Carol Lane

Falls Church, VA 22042

LOCATION OF VIOLATION: 7101 Carol Lane
Falls Church, Virginia 22042-3713

TAX MAP REF: 0601 16 0010A

CASE #: 201502800 SR #: 115980

ISSUING INVESTIGATOR: Joan Maguire, (703)324-9337
POTENTIAL CIVIL
PENALTIES PURSUANT
TO FAIRFAX COUNTY .
CODE § 61-7-1(B): Mamtenance Code Violation(s) First Offense  Each Subsequent Offense
§VMC304.13 $ 100.00 $ 150.00
§VMC304.2 $ 100.00 $ 150.00
§VMC304.7 $ 100.00 $ 150.00
TOTAL: $ 300.00 $ 450.00
Dear Responsible Party: .

In accordance with the Virginia Maintenance Code (Part 11X of the Uniform Statewide Building Code-
2012 Edition), an inspection on May 19, 2015 revealed violations as listed below at the referenced
location. The cited violations must be corrected within 30 days from receipt of this notice unless

otherwise indicated.

VIOLATION: WINDOW, SKYLIGHT & DOOR FRAMES VMC 304.13. Every window,
skylight, door and frame shall be kept in sound condition and good repair and weather tight.”

Depariment of Code Compliance
12055 Government Center Parkway, Suite 1016 —~
Fairfax, Virginia 22035-5508
Phone 703-324-1300 Fax 703-653-9459 TTY 7‘{1 4
www.fairfaxcounty. gov/co



*Lien K. Tran
May 29, 2015
SR 115980
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LOCATION: Back of house

WORK TO BE PERFORMED Repair window so it is structurally sound and in conformance with
VMC 304.13.

VIOLATION: PROTECTIVE TREATMENT VMC 304.2. All exterior surfaces, including but not
limited to, doors, door and window frames, cornices, porches, trim, balconies, decks and fences shall
be maintained in good condition. Exterior wood surfaces, other than decay-resistant woods, shall be
protected from the elements and decay by painting or other protective covering or treatment. Peeling,
flaking and chipped paint shall be eliminated and surfaces repainted. All siding and masonry joints as
well as those between the building envelope and.the perimeter of windows, doors, and skylights shall
be maintained weather resistant and water tight, All metal surfaces subject to rust or corrosion shall be
" coated to inhibit such rust and corrosion and all surfaces with rust or corrosion shall be stabilized-and
coated to inhibit firture rust and cotrosion. Oxidation stains shall be removed from exterior surfaces.

Surfaces designed for stabilization by oxidation are exempt from this requirement.

TL.OCATION: House

WORK TO BE PERFORI\'[ED: Repair and paint trim on the house so it is in good repair and is in
conformance with VMC304.2.

VIOLATION: ROOF AND DRAINAGE YMC 304.7. The roof and flashing shall be sound, tight
and not have defects that admit rain. Roof drainage shall be adequate to prevent dampness or
deterioration in the walls or interior portion of the structure. Roof drains, gutters and downspouts shall
be maintained in good repair and free from obstructions. Roof water shall be discharged in a manner
to protect the foundation or slab of buildings and structures from the accnmulation of roof drainage.

LOCATION: House

WORK TO BE PERFORMED: Remove or repair gutters and downspouts so they are in
conformance with VMC3 04.7.

All repairs, alterations, and/or additions must be made in accordance with applicable laws. Any
additional violations that may appear as work progresses will require correction.

Information about obtaining any necessary permits required by other Fairfax County agencies may be
obtained by calling (703)222-0801 and requesting the appropriate department. The owner of a
building or structure, or the owner’s agent or any other person involved in the use of the subj ect
building or structure may appeal a decision of the Code Official concerning the application of the
Virginia Maintenance Code to such buﬂdmg or structure and may also appeal a refusal by the Code
Official to grant a modification to the provisions of this code pertaining to such building or structure.
Applications for appeals shall be submitted in writing to the Fairfax County Board of Building and Fire

S
For ?)
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Prevention Code Appeals within 14 calendar days of the decision being appealed. Appeal application
forms may be obtained by contacting:

Fairfax County Board of Building and Fire Prevention Code Appeals
Attention: Secretary to the Fairfax County Board of Building and Fire Prevention Code

Appeals .
Department of Public Works and Environmental Services
12055 Government Center Parkway, Suite 444
Fairfax, VA 22035-5504
Phone: (703)324-1780

Information and forms can also be obtained at:
http://wrwrw fairfaxcounty. gov/dpwes/publications/codemods_appeals.hitm

Failure to submit an application for appeal within the time limit established shall constitute acceptance
of the Code Official’s decision. ,

The Fairfax County Board of Building and Fire Prevention Code Appeals shall meet within 30
calendar days after the date of receipt of the application for appeal.

A follow-up inspection will be made at the expiration of the time period outlined in this Notice.
Failure to comply with the Notice will result in the initiation of appropriate legal action to gain
compliance with the Virginia Maintenance Code which can result in conrt ordered sanctions or civil
penalties. Civil penalties miay be ordered in the amount of $100.00 for each violation cited herein for
the first violation and $150.00 for each subsequent violation cited herein per day totaling up to
$4.000.00 in accordance with Fairfax County Code § 61-7-1(B).

Tn accordance with the code, the owner or person to whom this notice of violation has been issued is
responsible for contacting me within the time frame established for any re-inspections to assure the

violations have been corrected.

If you have any questions, would like to schedule an appointment to meet with an investigator, or
schedule a follow up inspection, please contact me directly at (703)324-9337. For any other questions, -

contact our main office at (703)324-1300. '

LEGAL NOTICE ISSUED BY:

L 2

Siguture

Joan Maguire .
Code Compliance Investigator
Joan Maguire@fairfaxcounty.gov
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Received |

Building Code Appeal Request ¢ ;
g PP q {e!ssogo"\goi’ BK -4 W
N -

Project Name:. ] B - :
Project Address:____ ?JD i fMﬂ L M&M Wf 2&@4’2__.

Permit or case number: Tax map number:

Applicant Name:__ AN TRAN] - , L] Owner [] Owner's agent
Address:__ 7101 (Canot, lone
City:___ 300 Mauaeds State: VB _ ZIP; 220117 '
T = 3
Phone: ; Email: ; CoMail. v

[] See applicant information
Owner Name: LEN TN

Address: F10)  CARoL lane
City:__¥orlle Obuwids State:_ VA z1p: 22 0ot

—y LI
Phone: SA 2279 267 Email: 7401, G manl , eom

LA 4n
L

Appealing decision made on the date of by [(JBuilding Official [IFire Official [“JProperty Maintenance Official
rendered on the following date:

Code(s} (IBC, IMC, IPMC, etc,) and year-edition:

<

Sectlon(s):

Describe the code or design deficiency and practical difficulty iﬁ complying with the code provision:

Please return the completed form and any supporting documentation to the address or email below.

Chairiman, Fairfax County Board of Bullding Code Appeals
12055 Government Center Parkway, Suite 444
Falrfax, VA 22035-5504
Attention: Secretary to the Board .
buildingofficial@fairfaxcounty. gov ' fe




\ County of Fairfax, Virginia
'MEMORANDUM

DATE: November 13, 2015

TO: . Chairman and Members
Fairfax County Board of Building and Fire Code Appeals

FROM: Ehzabeth Perry ?R
Property Maintenance Code Offic1a.1

~ Department of Code Compliance

Joan Maguire
Code Compliance Investigator
Department of Code Compliance

SUBJECT: December 9, 2015 Appeal Hearing

REFERENCE: ' Appeal of:
Lien X. Tran — Owner

Anh K. Nguyen — Owner
7101 Carol Lane
Falls Church, VA 22042-3713

CODE: _ 2012 Virginia Maintenance Code
Staff of the Department of Code Compliance (DCC) respectfully request that the Fairfax

County Board of Building and Fire Code Appeals (Board) uphold the decision in the Notice of
Violation dated May 29, 2015 that the referenced property is in violation of the following

sections of the Virginia Maintenance Code (VMC):
e VMC 304.13 — Window, Skylight & Door Frames
e VMC 304.2 — Protective Treatment

s VMC 304.7 — Roofs and Drainage

Background Information

In response to a complaint, an mspecnon of the referenced property was conducted on May 19,
2015.

The referenced property is a detached single family dwelling located on a parcel of land which
is sub-divided into two lots. In response to a complaint about the condition of the yard and the

Department of Code Comphaag

12055 Government Center Parkway, Suite 101
Fairfax, VA 22035-5508
Rev. 8/25/14 ' , Phone 703-324-1300 Fax 703-653-9459 TTY 711
www.fairfaxconnty.gov/code



house, an inspection was conducted by DCC Investigator Joan Maguire. During this
inspection, Investigator Maguire observed several property maintenance issues regarding the
condition of the outside of the house. There was chipped and peeling paint on many outdoor
surfaces allowing the wood to rot. There was also a broken window on the back side of the
house. The gutters around the entire house were clogged and some were detached from the

house. Photos from the inspection are attached.

Notice of Violation

Based on the May 19, 2015 inspection, a Notice of Violation was issned on May 29, 2015 via
Office of the Sheriff and Certified Mail (attached) for the following violations of the VMC,
along with work to be performed to abate the violations:

e VMC304.13 - Repa.iring window in the back of the house so it is structurally sound
and in good working condition.

* VMC 304.2 — Repair and paint trim on the entire house so it is in good repair and free
of defects. :

¢ VMC 304.7 — Remove or repair gutters and dowﬁspouts so they are in good working
condition. '

Appellant Position

The appellant’s appeal application is attached. No justification for the appeal was provided by
the appellant. However, the appellant has previously explained the position to staff, This lot,
7101 Carol lane is sub-divided into two parcels, 10t10A and lot10B. The homeowners have
stated that they are going to be building a new single family dwelling on one lot while still
living at the current house which is located on the adjacent lot. Eventually, the owners stated
that they are planning on demolishing the current house and building another new single family

dwelling in its place.
County Position

Although the property owners expressed an intention to demolish the house, there is no
required timeline in which the demolition would take place, nor does the Virginia Maintenance
Code require that it be demolished.

The County has worked cooperatively with the property owners to identify reasonable
timelines to come into compliance including granting a four (4) month extension. County staff
does consider-and often grant-extensions of the prescribed timelines when compliance is being
diligently pursued and/or appellants have a defined timeline in which they know they can
comply. However, in this case the appellant has not come into compliance with the Notice of
Violation, has been given a four (4) month extension, and the appellant does not have a

definitive timeline for demolition.

5 A
Department of Code Compli’an‘céD
12055 Government Center Parkway, Suite 1016
Fairfax, VA 22035-5508

Rev. 8/25/14 Phone 703-324-1300 Fax 703-653-9459 TTY 711
www.fairfaxcounty.gov/code



Recommendation

The Virginia Maintenance Code has no requirements for demolishing a house; it does require
the maintepance of the structure. In order to ensure the structural integrity of the current house
if indeed the owners decide not to demolish it, staff recommends the Board uphold the decision
of the Code Official without deferrals, and allow staff to proceed with the appropriate
enforcement and legal proceedmgs as authorized in the Uniform Statewide Building Code

(USBC).

The property ownper should bring the property into compliance with the Virginia Maintenance
Code, as directed in the Notice of Violation by either correcting the pr operty: maintenance
violations to the house within thirty (30) days or applying for and receiving the necessary
permits 10 demolish the current house.

Department of Code Comphaﬂéed 1
12055 Government Center Parkway, Suvite 1016
Fairfax, VA 22035-5508
Rev. 8/25/14 : ' Phone 703-324-1300 Fax 703-653-9459 TTY 711
' www.fairfaxcounty.gov/cade
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OWNERS CONSENT AND DEDICATION
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Case #: 201502800 Address: 7101 Carol La Phy

Falls Church, VA 22042-3713 2 % '
o ——

Joan Maguire, Tnvestigator
_County of Pairfix, Dept. of Code Complimes

Case # 201502800 Address: 7101 Carol La Photographer;
Falls Church, VA 22042-3713 -
(o
Maguire, Investigator
Cousty of Fairfiax, Dept. of Code Comgplisnos 2 4 4
1



Case#: 201502800 Address: 7101 CarolLa Photographer:

Falls Church, VA 22042-3713 /
/h\‘ %“-ﬁ

]
|
|
Joan Maguire, Investigator
o County of Fairfi,, Dept. of Code Compliance

Case #: 201502800 Address: 7101 Carol La Photographaer: |
Falls Church, VA 22042-3713 ‘% % 1
ZFan Maguire, Investigator
County of Fairfax, Dept. of Code Complisnce 2 4 5
1



Case#: 201502800 Address: 7101 Carol La
Falls Church, VA 22042-3713
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‘Received ?

Building Code Appeal Request .
d pp qtsOGOL\r@? LY |

Project Name:

Project Address:

Permit or case number: Tax map number:

Applicant Name: Lf‘f/\/ TRA/I\} : [} Owner [] Owner's agent
address:__ 7401 (aanst  lmme
City: ﬁ@fg (encely

Phone: B 7t 23K 2&T0 Email:

[] See applicant Information

Owner Narme: LE A TR v")rﬂ\-[

Addressi__ 7[o)  OARol. lane-
City:__Fulle Oburuh, State:_ VA ZIP: o obbp

o
Ermail: d,& Ford Atsd £es ‘VI'LOL é" mﬁﬁé _Caom

Phone:____ 5 _7? 229 267D ;

Appealing decision made on the date of by [ JBuilding Official [JFire Official [[JProperty Maintenance Official
rendered on the following date:

Code(s) (IBC, IMC, IPMC, etc.) and year-edition:
Section(s):

Describe the code or design deficiency and practical difficulty ir'1 complying with the code provision:

<

Please return the completed form and any supporting documentation to the address or email below.

Chairman, Fairfax County Board of Building Code Appeals
12055 Government Center Parkway, Suite 444
Fairfax, VA 22035-5504
Attention: Secretary to the Board
bulldingofticial@fairfaxcounty. gov

¢
e
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FAIRFAX COUNTY, VIRGINIA
MEMORANDUM

DATE: November 18, 2015

TO: Chairman, Members

Fairfax County Board of Building Code Appeals
FROM: Carla Guerra-Moran

Secretary to the Board

SUBJECT:  Board of Appeals Hearing 10:00 a.m., Wednesday, December 9, 2015, in Room 941
(9th Floor) of the Herrity Building, 12055 Government Center Parkway, Fairfax, VA

22035.

The following appeals are scheduled to be considered at the above referenced meeting:

» 3813-E South George Mason Drive (151003.0AP)
Sirak Belayneh, PE — NOV issued by DCC
Several violations

e 7101 Carol Lane (150604.0AP)
Lien Tran — NOV issued by DCC on May 29, 2015
2012 VMC (Part III of the VUSBC), Sections 304.13, 304.2, 304.7

¢ 7907 Yarnwood Court (151006.0AF)
Manuel Pereira, Mann Realty, Inc. — NOV issued by FRD on September 17, 2015

Chapter 62 Code of Fairfax County (Fire Lanes)

» 4613 Randolph Drive (151116.0AP)
David Laux — NOV issued by DCC on October 26, 2015 — Unpermitted Construction

VUSBC 2012, Sections 108.1, 108.2, 110.1, 113.3

Attachment: Documentation for the appeals listed above,

¢c:  Brian Foley, Building Official
Chris McArtor, Deputy Building Official
Richard Grace, Building Code Services Manager / Liaison to the Board of Building Code Appeals
Christopher A. Costa, Assistant County Attorney, Office of the County Attorney
William D. Hicks, Director, Land Development Services (LDS)
Paul Shirey, Director, Code Development and Compliance, LDS
Al Sanchez, Supervising Combination Inspector, LDS
Melissa Smarr, Code Specialist ITI, Land Disturbance & Post Occupancy, LDS
Debbie McMahon, Code Specialist II, Code Services, LDS
John Zemlan, Senior Engineer Inspector, LDS
George Hollingsworth, Captain II, Department of Fire and Rescue (FRD)
Jaseph Vacchio, Investigator, FRD
Elizabeth Perry, Code Authority/Strategic Initiative Manager, Department of Code Compliance (DCC)
Karen McClellan, Operations Manager, DCC
Rachael Perrott, Superviser, DCC
Susan Epstein, Supervisor, DCC
Rick Antonowics, Code Compliance Investigator, DCC
Joan Maguire, Code Compliance Investigator, DCC
Appeliants: Sirak Belayneh, Lien Tran, Manuel Pereira, David Laux

oo
L
20



Fwd: BBCA - December 9 - 7101 Carol Lane

Fwd: BBCA - December 9 - 7101 Carol Lane

Anh [alinguyen7101@gmail.com]
© Sent: Thursday, November 19, 2015 11:37 AM
To: TREJO, TATIANA
Attachments: Cover Letter.docx (24 KB) ; ATT00001.htm (232 B)

Sent from my iPhone

Begin forwarded message:

From: "Guerra-Moran, Carla C." <Carla.Guerra-Moran@fairfaxcounty.gov>
Date: 10:08:15 GMT-5 Ngay 18 thang 11 nim 2015

To: "alineuyen710! @gmail.com" <alinguyen7101@gmail.com>

Subject: BBCA - December 9 - 7101 Carol Lane

Dear Mr. Tran,

Your appeal will be heard on December 9.
Please see attachment.

Best Regards,

Carla

Carla Guerra-Moran

Secretary to the Board of Building Code Appeals
Carla.Guerra-Moran@fairfaxcounty.gov
703-324-1780

httne-frushmail alletate coam/inwa/?ae=Ttam L =TPM NateLrid=RocA A A ARWZTIOK X0

_Page 1 o'f 1
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RESOLUTION

WHEREAS, the Fairfax County Board of Building Code Appeals (the Board) is duly appointed to
resolve disputes arising out of the enforcement of the VMC, 2012 edition.
and ' :

WHEREAS, an appeal has been timely filed and brought to the attention of the Board, and
WHEREAS, a hearing has been duly held to consider the aforementioned appeal, and
WHEREAS, the Board has fully deliberated this matter; now, therefore, be it

RESQOLVED, That the matter of

Appeal No. 150604.0AP N

In RE: Lien K. Tran : " v. Fairfax County Depaitment of
Anh K. Nguyen S * Code Compliance
7101 Carol Lane ) : .
Falls Church, VA 22042

The appeal is hereby denied by a vote of 5-0. —

FURTHER, be it known that: - ) " RO

et o,

1. This decision is solely for this case and its surrounding ciréumstaicés.
2. This decision does not serve as a precedetit-for -any-fiitiré ‘cases or situations, regardless of

how similar they may appear.

Date: / l-/ v 2or$ Signature: 4 ?
. Christopher Fox

Chairman, Board of Building Code Appeals

Note: Upon receipt of this resolution, any person who was a party to the appeal may appeal to the State Building Code
Technical Review Board within twenty-one (21) days of receipt of this resolution. Application forms are available
from the Virginia Department of Housing and Community Development, 600 East Main Street, Suite 300, Richmond,
VA 23219 or by calling 804-371-7150.




ICQ"lG.Gvﬁ“’k’M‘"’ereby certify that this is

CUSTODIAN
-a frue copy of a Fairfax County Department of
Public Works & Environmental Services record of which
| am a custodian,

USTOD!

| Bcian m\@‘i hereby certify that this is
SUFERVISOR OF QUSTODIAN
a true copy of a Fairfax Gounty Depariment of
Public Works & Environmental Services record of
which ( L&, émm_m ow _is the custodian and that
(\o-. GUSTODI,

- reports to me.
CUSTODJAN ‘

SUPERVISSR DF cusv@m
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COMMONWEALTH OF VIRGINIA
DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT
State Building Codes Office and Office of the State Technical Review Board
Main Street Centre, 600 E. Main Street, Suite 300, Richmond, Virginia 23219
Tel: (804) 371-7150, Fax: (804) 371-7092, Email: alan.memahan@dhcd.virginia.gov

APPLICATION FOR ADMINISTRATATIVE APPEAL

Regulation Serving as Basis of Appeal (check one):

ECEIVE
DEC 23 2015

BY' . S

Eh Uniform Statewide Building Code

(] Statewide Fire Prevention Code

(1 Industrialized Building Safety Regulations
[] Amusement Device Regulations

Appealing Party Information (name, address, telephone number and email address):
Opposing Party Information (name, address, telephone number and email address of all other parties):

Additional Information (to be submitted with this application)
o Copy of enforcement decision being appealed
(o’ Copy of record and decision of local government appeals board (if applicable and available)
(0. Statement of specific relief sought

CERTIFICATE OF SERVICE

I hereby certify that on the & 3 day of P2.C, 201 5 ,acompleted copy of this application, including the
additional information required above, was either mailed, hand delivered, emailed or sent by facsimile to the
Office of the State Technical Review Board and to all opposing parties listed.

Note: This application must be received by the Office of the State Technical Review Board within five
(5) working days of the date on the above certificate of service for that date to be considered as the
filing date of the appeal. If not received within five (5) working days, the date this application is
actually received by the Office of the Review Board will be considered to be the filing date.

Signature of Applicant: 1}10// M

Name of Applicant: /,[?N /H?HH A N MNEU ‘iguf\.}
(please print or type)
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